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COURTS IN THEIR TREATMENT OF NE- 
GOTIABLE INSTRUMENTS LAW. 


We feel great pleasure in favoring our 
readers in this issue to appear immediate- 
ly preceding the annual meeting of Amer- 
ican Bar Association, with an article on 
Negotiable Instruments Law by the Hon. 
Amasa_M. Eaton, one of the Commis- 
sioners on Uniform State Laws. 


Mr. Eaton shows that he has been close- 
ly following treatment by the courts ofthe 
law proposed by the commissioners and 
adopted by forty-seven states, territories, 
districts and possessions of the United 
States, and he calls the attention of the 
profession to such treatment in this and 
other legal journals of the country, taking 
both a general view of all the states and 
particular views, as far as he has pro- 
ceeded along the latter line, of different 


states. 


What strikes us as particularly notice- 
able is the disposition of courts, more or 
less, to construe this law under the rule of 
the old law, the mischief and the remedy, 
when, if uniformity in decision is to be 
attained no such rule should be deemed 
applicable. 

We know that this has been laid down 
as a cardinal rule, but it is to be applied 
only when the new law is to govern only 
in the jurisdiction where it is enacted. 
Technically this is true as to the nego- 
tiable instruments law, but the reason for 
its adoption is that it is to extend, 
by several adoption by the other states, 
over them all. 


It is a great deal like a law of the 


United States and the first of its kind. 
It may use common law terms, but the 








United States having no common law of 
its own, may only look back to the com- 
mon law for their definition, but for 
nothing else. © 


But the claim that we should refer to 
no old law, its mischief and remedy as a 
rule -for construction, additionally is 
evident when some of the states had 
the common law and others the civil law, 
but the uniform law has the same terms 
for the new law in all of them. Therefore 
if Georgia, for example, refers to the 
mischief existing in the common law it is 
desired to correct,-then Louisiana may 
refer to the mischief as existing in the 
civil law, and if they accord in interpret- 
ing the new law this is fortuitous; if they 
disagree it is because of the differing sys- 
tems of procedure antedating the new 
law. 


It amounts to the same thing, if the 
mischief exists in prior statutes, because 
these. statutes are construed under the 
rule we speak of, and difference in con- 
struction of the new law may be just as 
wide or less, but at all events it harks 
back more or less to the common law or 
the civil law respectively permeating 
prior construction of laws. 


Failure by the courts to abandon all 
reference to prior law in construing the 
new law, displays one of three things— 
they shrink from the task of putting a 
new rule into force on its merits, as 
standing of and by itself as sufficient, or 
they fail to understand the attitude of 
the proponents of the law, or they refuse 
to respect it. 


It is true, that notwithstanding no 
construction by one state or several 
states may impose, as matter of law, its 
interpretation on another, yet the inter- 
pretation should be looked to for its rea- 
soning, so far as it is based in no way on 
prior decision or on the common law or 
on the civil law, as prescribing a rule, 
and if it is reasonable it should be fol- 
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lowed. If, however, any decision plants 
itself for its conclusion on the things we 
think should be eliminated, it should be 
regarded as of no persuasiveness what- 
ever. 


It seems particularly unfortunate that 
courts in trying presumptively for a rule 
according to legislative intent in the 47 
jurisdictions of which we speak, should 
not show themselves equal to the carry- 
ing out of that intent. How is it within 
the reasonable view of any man to hope 
for uniformity in decision, if construc- 
tion is to be from different standpoints? 
- It seems also unfortunate, that just as 
the best sentiment of the profession 
seems centering on the plan followed 
by England with such marked success, 
of having courts, instead of legislatures 
prescribe rules in practice and procedure, 
we find that those courts are loath to fol- 
low such an evident purpose in the Uni- 
form Negotiable Instruments Act. It is 
truly a misnomer to call it thus, if inter- 
pretation thereof starts out from differing 
points of view as to what is meant to be 
corrected. 


It is the purpose of this journal at an 
early day to treat of this question of con- 
struction in a more general way so far 
as all uniform state legislation is con- 
cerned, an article, indeed, having already 
been prepared along this line. In the 
meantime we hope, that the commission- 
ers will urge upon courts the absolute 
necessity of a common starting point in 
construction of the laws they have pro- 
posed and those they subsequently may 
propose. 


We will say additionally that Mr. 
Eaton calls this law a codification of the 
law merchant and if this is true and its 
terms are doubtful, states adopting it, 
whether they recognize the civil or com- 
mon law, must construe its terms accord- 
ing to that of which the law is a codifi- 
cation. : 





NOTES OF IMPORTANT DECISIONS 





INJUNCTION—DENIAL WHERE TAX-PAY- 
ER COLLUSIVELY SOUGHT TO ENJOIN 
ILLEGAL EXPENDITURE OF - PUBLIC 
FUNDS.—The Supreme Court of Missouri by 
a vote of five to two holds, that if two tax- 
payers under pretense of enjoining the unlaw- 
ful appropriation of county funds in the prose- 
cution of a murder case act collusively with, 
or, as one of the judges puts the matter, as 
“stool pigeons” of, the defendent, equity will 
deny the writ, because “the writ of injunc- 
tion is not a writ of right, but a writ of grace 
and discretion.” Peltzer v. Gilbert, 169 S. W. 
257. 

Here seems to us a total misapplication of 
the principle relied on. The “grace” and the 
“discretion” spoken of are not arbitrary, if 
indeed the word “grace” is not wholly. out of 
place. Things one is entitled to in American 
courts, whatever they may have been in the 
English law, are not conferred by any “grace” 


_but by virtue of the right in applicant to de- 


mand them as rights. 

When we come to discretion that is another 
matter, and the “discretion” meant is that 
something is asked which under the circum- 
stances ought or not to be granted, because 
the facts do or do not convince the chancel- 
lor that the right is clear. 

The court goes on to say: “Not only should 
every one who applies for this extraordinary 
writ come into court with clean hands and 
honest motives, but * * * he should be able to 
furnish convincing evidence that the action is 
not maintained primarily to promote some 
improper purpose.” We think the principle 
of clean hands is here misapplied, and this 
general language does not embrace this kind 
of a case. 

We go so far as to say that defendant in the 
murder case, were he a tax-payer, could him- 
self have maintained this suit and openly 
avowed that he was doing it in the hope of 
escaping any further prosecution. 

The question here was of an illegal public 
expenditure and the motive of any one trying 
to arrest its diversion from lawful purposes 
has no bearing on the matter. The clean 
hands doctrine applies to one who is estopped 
by prior action in regard to a matter from 
asserting rights in the matter itself. He has 
lost some right to another because of reliance 
upon conduct. But when there is no reliance 
and no majority action thereunder, there is no 
estoppel. 

The view we here take seems approved by 
Woodson and Walker, J. J., the latter of whom 
pertinently observes that any “shadowy con- 
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nection with the matter should not * * * pre- 
vent an affirmative expression of opinion as to 
whether this proposed use of county funds is 
supported by the statute.” The court’s allow- 
ing a taxpayer's motives to be assailed in a 
matter of this kind gives small encourage- 
ment to any citizen seeking to prevent such a 
diversion. 

COURTS—COMPARATIVE NEGLIGENCE 
ENFORCED IN STATE COURTS REFUSED 
RECOGNITION IN FEDERAL COURTS.—In 
Southern Ry. Co. v. Smith, 214 Fed. 942, de- 
cided by Sixth Circuit Court of Appeals, it is 
held that there was no error in refusing to 
charge that decedent’s negligence not proxi- 


mately but only remotely contributing to the. 


injury must be considered in mitigation of 
damages. 

The court said: “The rule to this’ effect 
which seems to pertain in Tennessee is not 
founded upon statute, but is merely a rule of 
evidence adopted by the courts of that state. 
It is not in harmony with the rule recognized 
by the federal courts, viz., that the test of 
contributory negligence is whether the want of 
eare directly and proximately contributed to 
the injury. (Federal cases cited.) In the cases 
cited the rule is applied to negligence in bar 
of an action, but the rule is the same as re- 
spects mitigation of damages, for the rule of 
comparative negligence is not, in the absence 
of statute, recognized in the federal courts.” 

The court does not say here, as is said in 
reference to the fellow servant law, in the ab- 
sence of statute, that the question is one of 
general law, as to which federal courts will 
exercise their independent judgment. But there 
is a rule of evidence applied in state courts 
which, though applied in state courts, the fed- 
eral courts will not apply in a suit there purely 
by reason of diversity of citizenship. 

In this case the suit was under a statute 
giving the right to sue for death—the right 
of action depending solely upon statute. It 
would seem that the statute ought to be en- 
forced according to rights thereunder held to 
exist under state interpretation of state law. 
In this case recovery was greater than under 
state interpretation, though generally it might 
be true that there would be less chance to 
recover anything under federal construction. 
Though the court speaks of the matter as ap- 
plying a rule of evidence, really and truly its 
decision is to say, that though the state courts 
recognize comparative negligence under a 
Statutory action, the federal court will do no 
such thing. If this is not giving another sense 
to state construction of a state statute, it is 
hard to see what it is doing. 





THE UNIFORM NEGOTIABLE IN- 
STRUMENTS LAW IN THE 
COURTS OF MISSOURL* 





In a series of articles on the Negotiable 
Instruments Law the writer has called 
attention to the fact that lawyers, in- 
cluding judges, of many of the forty- 
seven states, territories, districts and pos- 
sessions of the United States where this 
uniform law has been adopted, are not 
paying proper attention to it and to the 
decisions under it. No further evidence 
of this need now be adduced than the 
statement of the undeniable fact that the 
law is ignored in more than one-third of 
the cases in which it is applicable. The 
writer has a collection of 1,328 cases un- 
der this uniform law, and in 515 of these 
cases the court ignored the act in its 
opinion. 

In an article on this law in United 
States Courts, published in 77 Central 
Law Journal, 282, 287,1 the writer exam- 
ined the twenty-five cases that had then 
arisen in such courts where this law was 
applicable. In twelve of these cases the 
uniform law (hereinafter referred to as 
the act) was completely ignored. 

In another article, published in 12 
Michigan Law Review, 89, for December, 
1913, examination was made of a num- 
ber of cases that had arisen under the 
act, showing a like indifference to the law 
on the statute book. - 

In an article in 23 Yale Law Journal 
293, for February, 1914, the writer exam- 
ined the cases that had arisen under sec. 
51 (25)? eighty-six in number. In thirty- 

*Hon. Amasa Eaton, the author of this article, 
is an expert on the Negotiable Instruments 
Law, having been a member of the Commission’ 
that framed the Act and is now chairman of a 
committee to promote uniform construction of 
the Act. This-is one of a series of articles 
criticising the manner of construing the Act in 
the various states. 

(1) October 17, 1913. 

(2) The section number first cited is the 
number under the Act as adopted in New York 
(where nearly one-fourth of all the cases arise) 
and the second number cited is that under the 


Act as adopted by the Conference of Commis- 
sioners on Uniform Laws in 1896. 
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five of these cases it was not cited. Even 
in the fifty-one cases in which it was 
cited, only four opinions cited cases de- 
cided under the act, and in only one in- 
stance was this done adequately. 


In an article published in 78 Central 
Law Journal, 131,*° the writer examined 
the thirteen cases that had arisen in the 
state and federal courts in Louisiana. In 
seven of these cases it was entirely ig- 
nored, in five cases it was cited, and in 
one of these five cases, while it was cited 
as to One point, another section bearing 
on the case was ignored. In no one of 
these cases was even one of the hundreds 
of decisions under the same sections of 
the same uniform law in other jurisdic- 
tions, referred to or cited by counsel or 
by court, so far as the reports show. 


In an article published in 62 Univer- 
sity of Pennsylvania Law Review 407,* 
the writer examined all the cases that 
had arisen in the courts of Pennsylvania 
under the act, fifty-one in number. In 
twenty-seven of these cases the act was 
ignored, although it was cited by counsel 
in a few instances. In more than one- 
haif of the cases under the act in the 
courts of Pensylvania, the act was thus 
entirely ignored by the court, and this 
carried with it the ignoring of all the de- 
cisions in other jurisdictions under the 
same sections of the same uniform law. 


What ig even more remarkable, in all 
the cases.in which the act was cited, in 
only one case® was there citation of cases 
in other juridictions under the act, and in 
that instance but two such decisions 
were cited, although nineteen cases had 
then been adjudicated. 


In this article it is proposed to make a 
similar examination of all the cases that 
have arisen under the act in the courts 
of Missouri. 


(3) February 20, 1914. 

(4) April, 1914. : 

(5) Wisner v. First Nat. Bk. of Gallitzin, 
220 Pa. 21. 





The act was adopted in Missouri in 
1905, and went into effect June 16, 1905.° 


Miners’ and Merchants Bank v. Rogers’. 

So far as the writer has been able to 
ascertain, this is the first case in Missouri 
under the act. An extension of time 
of payment of a negotiable note given to 
the principal debtor was held not to dis- 
charge an indorser when all rights against 
him were expressly reserved, citing as 
controlling authorities two old Missouri 
cases and two old text books, but ignoring 
the statute law of the state to the same 
effect... But as the date of the note is 
not stated in the report, possibly it ante- 
dated the passage of the act. 

By old cases, old authorities and old 
text books are meant those before the act 
was adopted in Missouri. When adopted 
the act is the source of authority, whether 
it does or does not change the previous 
law. 

German American Bank v. Martin’. 

It was held in this case that provision 
in a note for payment of a reasonable at- 
torney’s fee is lawful, although the in- 
strument is thereby made non-negotiable, 
citing two old Missouri cases and ignor- 
ing Sec. 21, subd. 5 (2 subd. 5) the stat- 
ute law of the state, providing that such 
a note is negotiable. As neither court 
nor counsel cited the act, and as the note 
was dated August 20, 1905, while the act 
went into effect June 16, 1905, the deci- 
sion is erroneous, so far as this point is 
concerned. No other case had arisen by 
Feb. 17, 1908, under this section in any 
court of a state where the act was in 
force, although many such cases have 
arisen since then. 

Scandinavian American Bank v. Long’’. 

In this case it was held that where a 
note was drawn on a printed blank recit- 
ing that the maker agreed to pay “.........--- 


(6) See Nat. Bk. of Commerce vy. Mech. Am. 
Nat. Bk., 148 Mo. App. 1, 127 S. W. 429, 1910. 

(7) 1907, 123 Mo. App. 569, 100 S. W. 534. 

(8) See Sec. 201, subd. 5 (120 subd. 5.) 

(9) 129 Mo. App. 484, 190s. 

(10) 134 Pac. 913, Sept. 6, 1913. 
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dollars in like gold coin for attorney’s 
fee in said suit or action,” the space for 
the amount of the fee being left blank, 
no attorney’s fee could be recovered. It 
would seem to be more consonant with 
common sense to conclude that such a 
printed form was used with the intention 
af filling in the blank and that the court 
would carry out the evident intention of 
the parties by allowing a reasonable sum 
for attorney’s fees. 


Young v. Gauss". 
This case holds that on suit on a note 
by one who is an innocent holder for 


value, it is not a valid defense by the cor- - 


poration maker that it has not complied 
with the law authorizing it to transact 
business in Missouri. 


This is the first case in this state in 
which the act is cited, by the court. It 
was cited also by counsel. 

Osborne v. Fridrich™. 

It was held in this case that the defend- 
ant was an accommodation indorser, “and 
therefore, in effect, a surety,” citing an 
old Missouri case, but ignoring Sec. 55 
(29). “An accommodation party is one 
who has signed the tnstrument as maker, 
drawer, acceptor, or indorser, without re- 
ceiving value therefore, and for the pur- 
pose of lending his name to some other 
person. Such a person is liable on the 
instrument to a holder for value, notwith- 
standing such holder at the time of tak- 
ing the instrument knew him to be only 
an accommodation party.” 


The word or term “surety” is nowhere 
used in the act and is unknown to the 
law merchant. Its use in treating of the 
powers and duties of a party to a nego- 
tiable instrument betokens knowledge of 
the common law to an extent that has 
lead into carrying over into the field of 
another kind of law (the law merchant) 
the use of a term inappropriate to such 
other field. 


(11) 134 Mo. App. 166, 113 S. W. 735, 1908. 
(12) 184 Mo. App. 449, 2908. 








Sec. 54 (28, not 29, as stated, p. 451 of 
the report) was cited by counsel, but 
neither court nor counsel cited Sec. 55 
(29). 

For the purpose of this article, it is 
unnecessary to examine the question of 
usury that entered into the decision. 

The common law doctrine of consider- 
ation so permeates the minds of lawyers 
and judges that it interferes with their 
reception and application of the fact that 
it is something foreign to the doctrines of 
the law merchant except as immediately 
between the parties, or when a purchaser 
takes with knowledge. 


Chitwood v. Hatfield’. 

In this case a negotiable promissory 
note to the order of C. was indorsed by 
several defendants (who were misleading- 
ly called sureties in the opinion). With- 
out the indorsement of C. or delivery to 
him, it was cashed by the plaintiff and 
was subsequently indorsed by C. without 
recourse. : 

It was held that the plaintiff cannot re- 
cover of the indorsers. “He could not 
give life to the contract by subsequently 
obtaining the indorsemeut of Cunning- 
ham without recourse,” citing Sec. 16 
(35). “Every contract on a negotiable 
instrument is incomplete and revocable 
until delivery of the instrument for the 
purpose of giving effect thereto.” But 
it is submitted that the indorsers who had 
delivered the instrument to the maker, 
indorsed by them, had done all there was 
for them to do. They had “deiivered the 
instrument for the purpose of giving ef- 
fect thereto,” to the maker. Had he then 
delivered it to C. and had C. then in- 
dorsed it with or without recourse, and 
delivered it to the maker, the indorsers . 
would have been liable. Instead, the 
maker delivered the note to the plaintiff 
who delivered it to C. at least while he 
was indorsing it “without recourse” and 
it was then delivered back to the plain- 
tiff. 


- 


(18) 136 Mo. App. 688, 1909. 








258 CENTRAL LAW JOURNAL 





No. 15 








If it be true as claimed in severai cases, 
that under Sec. 201 (120) the five ways 
there specified are the only ways one sec- 
ondarily liable on the instrument is dis- 
charged, we have in this case, if the de- 
cision is correct, still another way in 
which one secondarily liable can be dis- 
charged. 

Bank of Laddonia v. Bright Coy Commis- 
sion Co.?* 

The court in this case, citing Sec. 213 
(129) held that a draft drawn on one 
without the state is a foreign bill of ex- 
change. Citing Sec. 220 (132) it was held 
that where a verbal agreement to accept 
a bill of exchange was made in Illinois, 
the law of that state governed, as to the 
rights of the parties, upon breach of the 
agreement. But the law of Illinois not 
being proved, it was held that presump- 
tively. the common law rule (that such 
an. agreement is binding) is the law of 
Lllinois. 

-But to speak of the common law rules 
of the law merchant is as bad as to speak 
of the common law rules of equity or 
admiralty. 

It seems strange that no one pointed 
out that the Uniform Negotiable Instru- 
ments Law was in force, both in Mis- 
souri and in Illinois. The court might 
have taken judicial knowledge thereof had 
counsel cited the cases that are cited, 77 
Cent. Law Journal 285." 


Walker v. Dunham". 

The old rule in Missouri that one, not 
a payee, in writing his name on a nego- 
tiable instrument was prima facie a 
maker, was held in this case to be abro- 
gated by Sec. 113 (63), and such a per- 
son is an indorser, citing ten cases de- 
cided under the act. 

At p. 405, the opinion states: “In point 
of fact it is a matter of common knowl- 
edge that this law (the Uniform Negoti- 
able Instrnments Law) is the result of 

(14) 139 Mo. App. 110, 120 S. W. 648, 1909. 


(15) Issue of Oct. 17, 1913. 
(16) 135 Mo. App. 396, 115 S. W. 2086, 1909. 


, the labors of the members of the Amer- 
(ican Bar Association to produce unifor- 
mity between the laws of the different 
states concerning negotiable instruments, 
It is recognized that the one prominent 
motive which led to the enactment of 
this law was the desire to establish a 
uniform law on the subject of negotiable 
instruments throughout the United 
States. Wherever these acts have re- 
ceived judicial interpretation, this purpose 
has been recognized, in fact, that pur- 
pose is set forth in the very title of the 
act itself.” It is stated to be “to establish 
and codify the law concerning negotiable 
instruments and to establish a law uni- 
form with that of other states on the sub- 
ject.” . 

If all cases were to receive the same 
thorough juristic treatment this case re- 


regret the lamentable fact that in more 
than one-third of the under the 
act it is entirely ignored. 


cases 


Sublette v. Brewington **. 

In this case the plaintiffs in a suit to 
restrain defendants from disposing of a 
certain negotiable note, etc., had applied 
to one H. to procure a loan for them 
upon their note that was made payable 
to his order. Instead of doing so, H. 
borrowed money of the defendant on his 
own note, upon the plaintiff's note as 
collateral, but without indorsing the note. 
Although counsel and the court cited 
Secs. 20, 60, 61, 79, 91 (1, 30, 31, 49, 52) 
and counsel cited three cases under them 
(scores of others might have been cited) 
the court disregarded them all, admit- 
ting however, p. 414, “If the case is to be 
determined by the law governing the 
transfer of negotiable instruments pay- 
able to order, the defendants are holders 
with notice of whatever equities plain- 
tiff may have had” and held that as H. 
was the plaintiff's agent, the plaintiffs 
are liable to the holder of the note. The 





decision is plainly erroneous. If the ex- 


(17) 139 Mo. App. 410, 122 S. W. 1150, 1909. 
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plicit provisions of the act are to be thus 
easily evaded, it is of little value.** .The 
rules of agency are not applicable to ne- 
gotiable instruments. Had the court 
made itself familiar with the scores of 
cases that even then had been decided un- 
der the sections of the act, the result 
would probably have been different. 


Bank of Houston v. Day’. 
Citing Secs. 6, 31, 32, 36, 2, and others 
(195, 12, 13, 1%, 191) it was held in this 
case that where one takes an undated 
note and fills in the date otherwise than 


in good faith, he is not a holder in due - 


course and cannot recover in his suit 
against the indorsers. Although the in- 
sertion of a wrong date does not avoid 
the instrument in the hands of a subse- 
quent holder in due course, it does avoid 
it (as against the indorsers) when it is 
in the hands of the holder who inserts a 
date other than the true date and is thus 
possessed of full knowledge of the fact 
that the date is not the true one. 

This is a well reasoned opinion, al- 
though, considering the explicit provi- 
sions of the act, why cite so many old 
cases and old text books? At p. 760 the 
court says that the note was never deliv- 
ered to the defendant Day, the original 
payee, “he being an accommodation party 
only,” ignoring the explicit provisions of 
Sec. 55 (29) rendering any accommoda- 
tion party primarily liable even though 
the holder taking the instrument knew 
him to be only an accommodation party. 
Burchett v. Fink. | 

In this case certain notes were indorsed 
in due form to a son but were not deliv- 
ered to himy until after the owner’s death, 
when they were delivered to the son by 
the owner’s administrator. They were 
bought of the son by one having actual 
knowledge of the foregoing facts. Al- 
though the provisions of the act were 
cited (see Secs. 2, 35, 95, 96, 98 [191, 16, 


(18) See Brannan on the N. I. L. 2d ed. p. 40 
and 23 Harv. lL. R. 479. 

(19) 145 Mo. App. 410, 122 S. W. 756. 

(20) 139 Bio. App. 381, 1909. 





56, 57, 58]) the court did not rest on 
them, saying, p. 385: “The appellant hav- 
ing purchased with full knowledge of the 
title to the notes, the rights of an inno- 
cent purchaser are not presented to us 
for consideration in this case,” and held 
that “the case therefore travels along a 
well beaten path” that the gift inter vivos 
passed no title unaccompanied by deliv- 
ery, that the administrator could convey 
no title by delivery to the son, and that 
the purchaser with knowledge of the 
facts had acquired no title to the notes. 


Jobes v. Wilson™ 

In this case a negotiable promissory 
note for the price of a horse was deliv- 
ered to the agent of the payee, after the 
greater part of the amount of the note 
had been paid. The agent stated that 
he had no authority to indorse on the note 
the payments made, but would have the 
payee do so. But this was not done and 
it was held that the transferee of the note 
suing thereon had, under Secs. 54, 91, 94, 
98 (28, 52, 55, 59) the burden of proving 
he was a bona fide holder in due course.”* 


Scores of cases under the act had been 
rendered at this time. ‘The conclusion 
seems inevitable that counsel were not 
diligent in preparing their briefs. 


Scotland Co. v. National Bank v. Hohn*. 
It was held in this case that an alleged 
agency to indorse notes may be proved 
as agency is proved in other cases, in an 
action on a negotiable instrument. 


The payee of the instrument is the 
“holder” within the meaning of Sec. 60 
(30), and not one who claims possession 
as agent of the payee without adequate 
proof of his agency.** 


(21) 124 S. W. 548, 1910. 

(22) Citing two cases under the Act, Hodge 
v. Smith, 130 Wisc. 326, and McKnight v. Par- 
sons, 136 Iowa 390, and one old case not under 
the Act, Bowland v. McKnight, 79 Ark. 427 
(1906) as if they were all decisions “under the 
Act. 

(28) 146 Mo. App. 699, 125 S. W. 539, 1910. 

(24) But see Sec. 90 (51). No cases under 
the Act were cited. 
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National Bank of Rolla v. First National 

Bank of Salem*’. 

It was held in this case that, if a bank 
pays a check on itself, the signature of the 
drawer being forged, the bank having 
reason to believe it is not the signature 
of the drawer, with an indorsement for 
collection that does not transfer the title 
to the indorsee, an indorser on the check 
is not liable.** 


Bank of Ozark v. Hanks*’. 

Citing Secs. 91, 98 (52, 59) of the act 
the court held in this case that when a 
defendant shows that notes upon which 
he is sued as maker, were procured by 
fraud and without consideration, the bur- 
den is on the plaintiff, the indorsee of 
the notes, to show it is a holder in due 
course, saying (p. 117), “........... but the 
language of the law in relation to nego- 
tiable instruments is so clear and unam- 
biguous that it speaks for itself and au- 
thorities are unnecessary.” 


Johnson County Savings Bank v. Redfern”. 

This case raises the old question as to 
what the law is when a transferee takes 
negotiable paper before maturity, wheth- 
er it is to be presumed that the transac- 
tion was in good faith or whether the 
burden is on the respondents to show the 
contrary. Secs. 91 to 98, inclusive (52 to 
59, inclusive) establish the law on this 
subject and there are hundreds of de- 
cisions under these sections. But coun- 
sel ignored all these and relied upon old 
cases, and the court fell back upon the 
undoubted general statement that the 
case should have been submitted to the 
jury upon proper instructions and re- 
manded the case for another trial, with- 
out citing the Act or the numerous de- 


(25) 141 Mo. App, 719, 1910. 

(26) Citing Price v. Neal, 3 Burr. 1355, Secs. 
112, 116, 324 (62, 66, 188) and Title Guarantee 
& Trust Co. v. Haven, 111 N. Y. Supp. 305. But 
the court gvas not happy in the choice of a 
case under the N. I. L. for see 196 N. Y. 487, 
1909. i 

(27) 142 Mo. App. 110, 1910. 

(28) 141 Mo. App. 386, 1910. 





cisions under these sections in other 
jurisdictions. 
Dickey v. Adler.*® 

Citing Section 20 (1), it was held in 
this case that a certificate of deposit is- 
sued by a bank to the order of the de- 
positor, is a negotiable instrument. Cit- 
ing Section 95 (56), it was held that, 
upon the evidence adduced, it was shown 
that the defendants were not purchasers 
for value in good faith but were only 
holders of the certificates as collateral 
security, and that their action in cashing 
the certificate was a conversion thereof, 
citing no cases under the Act. 

Johnson County Savings Bank v. Mills.*° 

Citing Sections 91-98 (52-59) and 
Bank of Ozark v. Hanks," it was held 
that in an action on bills of exchange 
when the defendant showed that his ac- 
ceptance thereof was without considera- 
tion, the plaintiff indorsee had the bur- 
den of proving that it took the bills in 
good faith for value and without notice 
of infirmity in the instruments or de- 
fect in the title of the indorser. This 
construction of the act is too narrow and 
was overruled in Hill v. Dillon.** 
National Bank of Commerce v. Mechanics 

American National Bank.** 

Citing and following Sections 112, 321, 
324 (62, 185, 188) and the leading case of 
Price v. Neal,** it was held in this case 
that a drawee who pays to a bona fide 
holder, the amount of a check to which 


the drawer’s name has been forged, can- 


not recover. 

This is a well-reasoned opinion, in 
which, after stating that there are two 
lines of decisions upon this question, the 
learned justice notes that the decisions 
that do not follow Price v. Neal do not 
appear to notice the effect on the Price 
v. Neal rule of the negotiable instruments 


(29) 143 Mo. App. 326, 127 S. W. 593, 1910. 
(30) 143 Mo. App. 265, 1910. 

(31) 142 Mo. App. 110. 

(32) 161 S. W. 881, 1913 q. v. 

(33) 127 S. W..429, 1910. 

(34) 3 Burr. 1364, 
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law and calling attention to the fact that 
the Act was in force in North Dakota 
when First Nat. Bank of Lisbon v. Bk. 
of Wyndmere,** was decided and conse- 
quently that case is erroneous. At p. 
432 the learned judge says that all the 
counsel in the case seem to have lost 
sight of the Negotiable Instruments 
Law. 


Bank of Ozark v. Tuttle. 
This case is practically a companion of 
the case of Bank of Ozark v. Hanks,*? in 


which the provisions of the Act were fol- 


lowed. 


Reeves v. Litts.** 

In this case it was held that, when 
one takes a negotiable note of a third per- 
son without notice of any infirmity, be- 
fore maturity, in payment of an indebt- 
edness, he has a good title irrespective of 
any question of consideration received by 
the maker of the note. If it be shown 
that the note originated in fraud, the 
holder must show that he purchased it 
in good faith for value. The maker must 
then show that the holder had notice of 
infirmities in the note when he took it. 
The court held that:“Mere knowledge of 
facts which would ordinarily put one on 
inquiry will not do, there must be actual 
notice.” ‘This is too severe a test and is 
not the one set forth in Section 95, (56) 
which is actual knowledge of defect or 
knowledge of such facts that the action 
of the holder in taking the instrument 
amounted to bad faith. The court cited 
Section 95 (56) and then disregarded it, 
and did not cite Sections 51-98 (25-59) 
nor any case under the Act. Counsel on 
both sides and.the court revelled in cita- 
tion of old Missouri cases, but did not 
cite a single one of the scores of cases 
in other jurisdictions under the same law. 


(35) 15 N. Dakota 299. 

(36) 144 Mo. App. 294, 1910. 

(37 142 Mo. App. 110. 

(38) 143 Mo. App. 196, May 2, 1910. 





Jones v. Miners’ & Merchants’ Bank.* 

The court held in this case that the 
maker of a note being required to know 
his own signature, cannot recover back 
the amount of the note, paid to a holder 
in due course, the signature of the mak- 
er being a forgery, citing Price v. Neal,*® 
and Sections 93-98 (54-59) of the Act as 
controlling, although so deciding with re- 
gret and citing only First Nat. Bk. of 
Lisbon v. Windemere,*' as a decision to 
this ‘effect.** - 


(39) 128 S. W. 829. 

(40) $3 Burr. 1364. 

(41) 10 L. R. A. (N. S.) 1-74. 

(42) But see the criticism on the latter case 
in Nat. Bk. of Comerce v. Mechs. Am, Nat. Bk. 
127 S. W. 429, 1910. Are not the different divi- 
sions of this court aware of what another di- 
vision has done? This case as well as the 
Jones case failed to cite Sec. 112 (62) which is 
based upon Price v. Neal, 3 Burr. 1364. 

At this time the following cases in point had 
been decided, but apparently they escaped the 
attention of the court and counsel: Miner v. 
Phoenix Nat. Bk., 94 A. D. 331, 88 N. Y. Supp. 
83, 1904. 

Upon certification by a drawee bank of the 
check on itself, sued on, although not indorsed 
by the payee, the bank is liable to the trans- 
feree, citing Secs. 79, 95, 112, 323, 325, (49, 56, 62, 
187, 188, 189) and stating, “These rules are ele- 
mentary, and in view of the express provisions 
of the Negotiable Instruments Law, to which 
attention has been called, it is not necessary to 
refer to the authorities to support them.” 

Would that more decisions paid like atten- 
tion to the Act!( Schlesinger v. Kurzvok, 94 N. 
Y. Supp. 442, 1905.( 

Citing and following Secs. 60, 90, 112, 321, 
$23, 324 (30, 51, 62, 185, 186, 187), Kearney v. 
Met. Tr. Co., 110 A. D. 236. 1905. 

While stating correctly the principle that 
payment of a check on a forged indorsement 
is at the drawee’s peril, this case fails to cite 
the Act. See Secs. 42, 112 (23, 62). 

First Nat. Bk. of Lisbon v. Bk. of (Wynd- 
mere, 15 N. Dak. 299, 108, N. W. 546, 1906. 

The plaintiff’ was the drawee of a forged 
check and paid it, without detecting the forg- 
ery. Upon suit to recover the amount so paid, 
it was held to be entitled to recover, in the ab- 
sence of evidence that the defendant (a holder 
for value in due course) had been misled or 
prejudiced. The opinion cites an old case and 
the leading case of Price v. Neal, 3 Burr. 1354, 
and Morse on banking, 4th Ed. 464, contra. 

“This doctrine (in Price v. Neal) is fast fad- 
ing into the musty past,” and ignoring the N. 
{. L. on the court’s own statute book, decides 
the case incorrectly. 

Cunningham v. First Nat. Bk. of Indiana, 219 
Pa. 310, 1908. 

To the same effect, but again without citing 


the Act see Secs. 42, 112 (23, 62). 
McNeely Co. v. Bk. of North Am., 221 Pa, 588, 


1908. 
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Settles v. Moore. 

In this case it was held that, in an ac- 
tion against the makers of a promissory 
note by an indorsee who took it from the 
payee “without recourse on us,” the de- 
fense of failure of consideration or of 
non-delivery of the note by the maker is 
not good, unless it is also shown that the 
plaintiff had knowledge thereof. See Sec- 
tions 95, 97, 98 (56, 58, 59) not cited, but 
it is evident that the plaintiff's counsel 
had these sections in mind when he re- 
quested the court to charge in the lan- 
guage of those sections. 


The Act not being referred to. the ben- 
efits to be derived from cases under these 
sections in other jurisdictions was lost. 


This case, like many others, states the law 
correctly, citing Price v. Neal, 3 Burr. 1354, and 
Leather Mfrs. Nat. Bk. v. Morgan, 117 U. S. 96, 
and several Pennsylvania cases, but ignores the 
Act, and all cases under it The Trust Com- 
pany of America v. Hamilton Bk. of N. Y. City, 
127 A. D. 515, 1908. 


If the drawee of a bill, to which the drawer’s 
name has been forged, accepts and pays the 
bill, he cannot repudiate the acceptance nor re- 
cover the amount thereof, paid to a holder in 
due course, being bound to know the drawer’s 
signature, citing Price v. Neal, 3 Burr. 1364, 
but ignoring Sec. 112 (62) although citing Sec. 
28 (J). 


Consolidated Nat. Bk. of N. Y. v First Nat. 
Bk. of Middleton, N. Y. 129, A. D. 538, 1908. 


Correctly decided, to the same effect, but 
without citing the Act. See Sec. 112 (62). 


Affirmed in a mem. decision, 199 N. Y. 516, in 
1910, again without citing the Act. 


Title Guarantee & Trust Co. v. Haven, 196 
N. Y. 487, 1909. 


Citing Price v. Neal, 3 Burr. 1354 and Sec. 
112 (62) of the N. I. L. and holding that it 
“applies only in favor of one who is a holder 
for value of the instrument which turns out 
to have been forged.” 


Bank of Williamson y. McDowell Co. Bk., 66 
W. Va. 545, 66 S. E. 761, 1909. 


If the drawee of a check pay the amount 
thereof to a bona fide holder who is without 
fault, such drawee cannot recover from such a 
holder to whom payment was made. 


The long, learned opinions, concurring and in 
part dissenting, cite Price v. Neal, 3 Burr, 1354, 
and many other cases, some of which were 
eases under the Act. But not even that fact 
led them to look at the Act which was, at that 
time, on their own statute book. ( 


(43) 149 Mo. App. 724, 1910. 





Dorris v. Cronan.** 

The court held in this case that the 
surrender of one note is a sufficient con- 
sideration for the making of another, cit- 
ing three old Missouri cases as author- 
ity, instead of citing Section 51 (25) and 
cases under it.* 

It seems extraordinary that with the 
Act in force five years, with many cases 
decided and reported in this state, under 
it, including Walker v. Dunham,“ in this 
case neither court nor counsel, so far as 
the report shows, cited the Act. Not cit- 
ing it, no case under it was cited. 

Many of these opinions show such di- 
vergent views upon the subject of an an- 
tecedent or pre-existing debt as constitut- 
ing value, such a remarkable frame of 
mind on the subject by lawyers and 
judges, due to too exclusive study 
and saturation of mind with the 
principles of the common law, to the 
exclusion of reception, retention 
and application of the principles of 
the law merchant, that it is evident stress 
should be laid upon the necessity of 
greater study of the law merchant, of 
the Act grounded on the law merchant, 
and the examination, citation and follow- 
ing of decisions under the Act in all the 
jurisdictions where it is in force, instead 
of following back upon the old law and 
old cases. 


Hill v. Dillon. 

In this case it was held that, when it 
is established that the note sued on was 
procured through fraud, the plaintiff 
must prove he was a purchaser in good 
faith for value before maturity, to the 
satisfaction of the jury. Counsel cited 
Section 98 (59) of the Act and one case 
thereunder, jobes v. Wilson,** besides a 
number of old Missouri cases, in which 
course it was followed in the decision. 


(44) .149 Mo. App. 177, 129 S. W. 1014, 1910. 

(45) See 23 Yale Law Journ. 293, Feb., 1914, 
for an examination of these cases. 

(46) 135 Mo. App. 396 in 1909. 

(47) 151 Mo. App. 86, 1910. 

(48) 140 Mo. App. 281. 
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But why ignore the cases of Bank of 
Ozark v. Hanks,*® and Bank of Ozark 
v. Tuttle,®° both decided that year, 1910? 
And why is there no citation of cases un- 
der the important group of Sections 91 
to 98 in other jurisdictions? 


Missouri Lincoln Trust Co. v. Third Na- 
tional Bank of St. Louis.™* 

The court held in this case .that even 
though a bank is conclusively presumed 
and is bound to know the signature on a 
check of one of its own depositors, pur- 
porting to be signed by such depositor. 
there is no rule that a bank is chargeable 
with knowledge of the genuineness of 
the signature of its customer or depositor 
appearing as indorser on the back of a 
check, or appearing anywhere on the 
paper other than as drawer, even though 
he be a depositor. 


Therefore, if a drawee pays a draft 
upon a forged indorsement of the navee’s 
name, it can recover back the amount so 
paid.** 


Whitener v. Scoggins.* 

The evidence in the trial court was ex- 
amined and found to be sufficient to sus- 
tain the judgment in this case, in the 
court beiow, where the case was heard 
without a jury, and the plaintiff was 
found to be an innocent purchaser for 
value, etc. Counsel cited Section 94 (55) 
but the opinion cites no law and no case 
under the Act, holding that the only ques- 
tion was whether or not the finding of the 
court below was warranted by the testi- 
mony. 


(49) 142 Mo. App. 110. 

(50) 144 Mo. App. 294. 

(51) 154 Mo. App. 89, 1910. 

(52) The report of this case is needlessly in- 
volved and confused. An indorsement in case 
of presentment for payment, is not an indorse- 
ment in the true sense of the word. It is only 
2 receipt. We should have another word, to 
denote this. The Act was not cited by the 
court nor by counsel, although some of the 
cases cited by counsel were decisions under the 
Act. . 

(53) 152 Mo. App. 348, 1911. 





First National Bank of Jefferson City v. 

Asel.™* 

Ignoring Sec. 55 (29) and all cases 
under it, in an action on a note against 
the maker, the court held in this case, 
that it was no defense that he made the 
note only as an accommodation party and 
that he was not the real owner of the 
share of stock for which the note was 
given. 

Milbank Scanmpton Milling Co. v. Park- 
wood,” 

The court held in this case that a note 
does not require a statement that it is 
for value received. Possession by the 
plaintiff of the note sued on is enough. 
The act was not cited. See Secs. 25, subd. 
2, 90 (6 subd. 2, 51). By thus ignoring 
these sections all the many cases under 
them in other jurisdictions under the 
same law, were also ignored. 


National Bank of Commerce v. Morris.* 

Cites Secs. 50, 51, 52, 53, 54, 91 (24, 25, 
26, 27, 52 and Crawford Annotated Ne- 
gotiable Instruments Law), it was held 
in this case that the plaintiff, taking a 
note before maturity in good faith, from 
the payee, as collateral security for a pre- 
existing debt, took it for value and is a 
holder in due course. ‘Therefore, any de- 
fense of absence of consideration by the 
maker is not available in a suit against 
him, thus changing the law in Missouri, 
citing seven cases to the same effect in 
other jurisdictions under the same law, 
i. e., North Carolina, New York, Michi- 
gan, Kentucky, Iowa, Virginia and in 
the United States Court in New York. 
It is only thus, through interstate com- 
ity, that we can secure a series of uniform 
decisions under a uniform law that will 
help in creating a new kind of common. 
law in this great country. 


(54) 154 Mo: App. 228, 1911. 

(55) .133 S. W. 667, 1911. 

(56) 156 Mo. App. 43, 135 S. W. 1008, 1911. 

(57) Neverthéless it must be reluctantly ad- 
mitted that a similar diligent search by coun- 
sel on the other side, would have shown num- 
erous decisions in courts under this same uni- 
form law, sometimes overruling the above 
cited decisions, often ignoring them, however. 
See 23 Yale Law Journal, 293, February, 1914. 
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Rhodes v. Guhman.** 

The court held in this case that a note 
imports a consideration and the burden 
of proving want of consideration is on 
the defendant, citing Sec. 50 (24) but no 
cases under it: Possession of the note 
sued on by the bank at the time its as- 
sets were taken over by a receiver was 
prima facie evidence of ownership by the 
bank, ignoring however, Sec. 90 (51) and 
all cases under it. 


How is it possible thus to cite the act 
and also to ignore it, in the same opin- 
ion? 


Coleman v. Stocks.*° 

In this case it is held that one receiv- 
ing the check of a corporation in pay- 
ment of a personal debt of one of its offi- 
cers is charged prima facie, with notice 
that there is a misuse of the corporate 
funds putting the taker upon the neces- 
sity of inquiring into the authority of 
such officer. 

A holder in due course must not only 
be a holder for value, he must also be a 
holder in good faith, without notice of 
any infirmity in the instrument or defect 
in the title of the person negotiating the 
instruments, citing secs. 91, 94, 95 (52, 
54, 55), but no cases under them. By 
this time the lawyers and judges of this 
state had become fully aware of the 
existence of the act, for sections were 
also cited by both counsel, although they 
cited but one case under the act. 


Lehnhard v. Sidway.™ 

In this case it was held that as between 
the parties, or those having knowledge 
thereof, a letter accompanying a draft 
may be used to qualify or limit an ac- 
ceptance of the draft. Secs. 220, 221, 222 
(132, 133, 134) were cited by the court, 
but without any cases under them. 


(58) 156 Mo. App. £44, 1911. 

(59) 159 Mo. App. 43, 139 S. W. 216, 1911. 
(60) Ward v. City Tr. Co., 192 N. Y. 61. 
(61) 160 Mo. App. 83. 1911. 4 





Val Blatz Brewing Co. v. Interstate Ice & 

Cold Storage Co.* 

The court held in this case that an in- 
strument called a ’voucher draft” con- 
taining a statement of indebtedness a 
form of receipt and a statement that 
when properly receipted it would become 
a draft on the debtor, is not a bill of ex- 
change as defined by the statute (mean- 
ing presumably the act); but it could be 
made a draft when properly accepted and 
receipted by the payees. 

Court and counsel seem to have over- 
looked the fact that as this instrument 
was not made payable to order nor to 
bearer, it was non-negotiable and there- 
fore the provisions of the act are not ap- 
plicable. 


Schneider v. Johnson."* 

It was held in this case that a note for 
collection only, with instructions that, 
when collected, the proceeds were to be 
applied the indebtedness of the 
defendant payee, is not a holder in due 
course and its title 1s subject to all equi- 
ties and defenses that can be enforced 
against such payee, citing an old Mis- 
souri case, instead of citing Sec. 91 (52). 


St. Charles Savings Bank v. Edwards. 

Citing Sec. 95 (56), the court held, that 
the holder referred to in that section, is 
an indorsee, and not the payee. Conse- 
quently where a bank cashier draws 
checks of the bank of which he is cash- 
ier on its depository bank for the pay- 
ment of his own debts, the payee who 
takes them with knowledge thereof, ac- 
cepts them at his peril. 


on 


Although counsel on both sides as well 
as the court cited Sec. 95 (56) it is in- 
applicable, for the notes in suit were 
dated in 1903, and the act did not go into 
effect in Missouri until June 16, 1905, 


(62) 143 S. W. R. 542. 1912. 

(63) See Sec. 20 (1). 

(64) 181 Mo. 376, 143 S. W. 78, 1912. 
(65) 243 Mo. 653, 147 S. W. 978, 1912. 
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according to the decision of the state’s 
own court.® 
Link v. Jackson. 

In this case citing Secs. 54, 91, 98, 94, 
95, 98 (28, 52, 53, 55, 56, 59) the principles 
therein established were examined and 
applied, with elaborate citation by coun- 
sel and court of old Missouri cases, old 
text books and old authorities, and with 
but little examination or citation of cases 
under these same sections in other jur- 
isdictions that had the same law, of which 
there were scores if not hundreds. The 
all too common expression is repeated 


that these sections but express the rule 


of the common law, forgetful of the fact 
that the law merchant forms a different 
system of law and that we might with 
equal propriety speak of the common law 
of admiralty or of equity. It is not 
claimed that the act sets up any new 
principles. It is a codification of the 
principles of the law merchant and is the 
only source of authority wherever adopt- 
ed, whenever its rules are applicable. Old 
cases should no longer be cited as prece- 
dents, their place being taken by the de- 
cisions of courts where the act is in 
force. 

Golden City Banking Co. v. Greisel.** 

In this case plaintiff bank paid a check 
on another bank drawn by R. Sec. & 
Treas. of a railroad company, both parties 
knowing there were no funds to meet it. 
Upon objection by the bank examiner 
he insisted upon some rectification and 
at the request of the officers of plaintiff 
bank, R. and others, officers and stock- 
holders in the railroad company gave 
their note for the amount payable on de- 
mand. Upon suit on this note the court 
said: “If one takes a note for an account, 
the original debt is not extingushed un- 
less that be the agreement,” citing only 
old Missouri cases and ignoring Sec. 51 
(25). The facts stated do not bear out 


(66) See Nat. Bk. of Commerce v. Mechanics’ 
Am. Nat. BK., supra. 

(67) 164 Mo. App. 195, 147 S. W. 1114, 

(68) 161 Mo. App. 477, 1912. 





the statement of the court that no bene- 
fit whatever accrued to the defendants 
and no detriment was occasioned to the 
plaintiff. And is it not the effect of 
Sec. 51 (25) that the debt is extinguished 
by the note unless the contrary is stipu- 
lated? 


Birch Tree State Bank v. Dowler.® 

The court held in this case that the 
burden of proving he is an innocent pur- 
chaser for value devolves upon the holder 
of a note when the maker has made a 
prima facie showing that the note was 
obtained through fraud or without con- 
sideration, citing Secs. 91, 94, 98 (52, 55, 
59) and three Missouri cases, two of 
which were decided under its provisions, 
and in the third case the note antedated 
the adoption of the act, but citing no case 
under the same law in any other jurisdic- 
tion. i 


Throughout these cases, we find cases 
cited by counsel and court without regard 
to their order or whether they were or 
were not decisions under the act. This 
case was overruled in Hill v. Dillon." 


Lane v. Hyder."* 

In this case it was held that extension 
of time of payment to one of two makers 
of a negotiable note does not discharge 
the other maker, on suit by the payee.” 


The court also held that an instrament 
that is negotiable in its origin. continues 
to be negotiable until restrictlvely in- 
dorsed, or discharged by ‘payment, etc.,”* 
It would be easier to understand this case 
had not counsel, court and reporter used 
unnecessarily the word surety. Signers of 
a note are all equally makers. The word 
is unknown to the law merchant. It 
would be as appropriate to designate an’ 
indorser as a bondsman. 


(69) 163 Mo.,App. 65, 145 S. W. 843, 1912. 

(70) 161 S. W. 881, 1913 q. v. 

(71) 163 Mo. App. 688, 147 S. W. 514, 1912. 

(72) Citing Secs. 3,200, 201 (192, 119, 120). 

(73) Citing Sec. 77 (47) citing four cases un- 
der them in other states. 
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Gate City National Bank v. Schmidt." 

In this case it was held that as the act 
does not apply to negotiable instruments 
made and Celivered prior to its passage, 
its provisions do not apply to an indorse- 
ment on a note executed before it went 
into effect, though the indorsemert was 
subsequent thereto, citing Sec. 6 (195). 
The note was dated June 15, 1905, and 
the act went into effect June 16, 1995 
Hawkins v. Wiest. 

The court held in this case that if a 
note is merged in a judgment upon suit 
by the payee, it is dead as against the 
maker, who is liable on the judgment. 
But if reissued by the payee by his im 
dorsement thereof, it becomes a new bill 
at sight, i. e., a note payable on demand, 
and he is liable thereon as indorser with- 
out demand.on the maker, as his liabil- 
ity has become merged in the judgment, 
without notice to him as indorser, citing 
Secs. 26, 113, 115 (7%, 63, 65). Sec. 186 
(115) should also have been cited. 


Meredith v. Pemberton.*° 

In this case it was held that a negotia- 
ble instrument is discharged by its inten- 
tional cancellation by the holder. (In this 
case renewal note was given) cited by 
counsel, 200,-201, 204 (119, 120, 123). 
When the indorser of a note pays it to his 
indorsee, he does it upon an independent 
contract of indorsement and he thus re- 
acquires the note that he sold.** 


State Bank of Freeport v. Cape Girardeau 

& Chester Railroad Co.” 

It was held in this case that the holder 
of notes taken as collateral security for 
a pre-existing indebtedness in excess of 
the amount of the notes, is a holder for 
value to the extent of the amount due 


(74) 152 S. W. 101, 1912. 

(75) 167 Mo. App. 439, 1912. 

(76) 170 Mo. App. 100, 156 S. W. 704, 1913. 
(77) See Secs. cited by counsel, 200, 201, 204, 


(119, 120, 123). 

(78) See Sec. 202 (121) not cited. The opin- 
ion makes no mention of the Act. See Polhe- 
mus v. Prudential Reality Co., 74 N. J. L. 570, 
1907. 


(79) 172 Mo. App. 662, 155 S. W. 1111, 1913. 





on the notes, citing Secs. 51, 53 (25, 27) 
and one Missouri case.*° It was also 
held that to defeat recovery on a note in 
the hands of a third person, it is not 
enough to show mere suspicion of de- 
fect in the note or such knowledge there- 
of as would ordinarily place one on in- 
quiry. It must appear that the plaintiff 
had actual knowledge of the defect (“or 
was acting in bad faith” should have been 
added) citing Secs. 91, 95, 98 (52, 56, 59) 
but citing only one Missouri case. 

Southwest National Bank of Kansas v. 

House.®* 

In this case the court held that where 
a bank receives a check for deposit, and 
pays out money upon it before it has as- 
certained its validity, it is not a holder 
in due course, citing Secs. 95, 96 (56, 57) 
but no cases under them, although there 
were scores, if not hundreds of them, at 
this time. 

Market & Fulton National Bank v. 
sons’ Estate.** 

The court held in this case that a deliv- 
ery of a negotiable note, drawn to the 
order of two makers, indorsed by one, 
but not by the other, of the makers, is 
not negotiable in the hands of a holder. 
Being drawn to the order of all, it must 
be indorsed by all.** Sec. 55 (29) not 
cited should have been cited, for the fact 
that one is an accommodation party, 
which fact is known to the payee, makes 
no difference. 

Mineral Belt Bank v. Elking Lead & Zinc 

Co.** 

In this case it was held that one whose 
name nowhere appears on the instrument 
cannot be held liable as principal, citing 
Sec. 37 (18) but citing no case.** 


Etleu- 


(80) For an examination of the eighty-six 
cases under this section in all the states un- 
der the Act, see 23 Yale Law Journal, 293, Feb., 


1914. 
(81) 157 S. W. 809, 1913. 
(82) 158 S. W. 448, 1913. 
(83) Citing Secs. 320, 71, 79, (184, 41, 49). 
(84) 1738 Mo. App. 634, 158 S. W. 1066, 1913. 
(35) See Kohrs v. Smith (Mont.) 124, Pac. 


275, 1912, to the same effect. 
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Citizens’ Bank of Senath v. Douglass.*® 

It was held in this case that joint mak- 
ers are primarily liable, even though they 
are accommodation co-makers for an- 
other of the makers, and that fact is 
known to the payee, citing Secs, 300, 200, 
201 (192, 119, 120), but omitting to cite 
Sec. 55 (29) that should have been cited, 
and citing only one case and that a Mis- 
souri case, under the act. But why speak 
so at length of sureties? They are in- 
dorsers. 


Greer v. Orchard.** 

In this case the court held that a wife 
receiving a negotiable note from her hus- 
band as a gift is not a holder in due 
course.** 


Hill v. Dillon.** 

On suit by an indorsee of a negotiable 
instrument, when it is shown that the ti- 
tle of the payee was defective, because 
the instrument was procured by fraud, 
it was held that the plaintiff must prove 
he acquired title in due course. But 
mere failure of consideration unaccom- 
panied by a negotiation in bad faith or 
under such circumstances as would 
amount to fraud, does not constitute a 
defective title and is insufficient to 
change the burden of evidence, citing 
Secs. 91, 94, 98 (52, 55, 59), but see also 
‘Sec. 95 (56) not cited, and citing also 
cases to the same effect in other juris- 
dictions under the same law, and over- 
ruling Johnson County Savings Bank v. 
Mills.® 

At p. 886, the court said: “The Nego- 
tiable Instruments Law as adopted in 
this state, was not a new or hastily drawn 
act. It had already been enacted by a 
number of states and had been carefully 
considered and fully criticised by the bar 
generally.” It is a source of satisfaction 


(86) 161 S. W. 601, 1913. 

(87) 175 Mo. App. 494, 161 S. W. 875, 1913. 

(88) Citing Secs. 91, 51, 2 (52, 25, 191) but 
no cases. 

(89) 161 S. W. 881, 1913. ’ 

(90) 143 Mo. App. 265, and Birch Tree State 
Bk. y. Mills, 168 Mo. App. 65, q. v. 





that this recognition of the act and of 
decisions under it in other states, tardy 
though it is, has at last come from the 
Supreme Court of this great state. 


Mudd v. Farmers’ & Merchants’ Bank of 

Hunnewell.™ 

A check payable to H. B. Mudd or 
bearer was held to be negotiable, but 
omitting to cite Sec. 20, subd. 4 (I subd. 
4) of the act. 4 
Nelson v. Diffenderffer.*? 

The court held in this case that a check 
is a negotiable instrument and imports a 
consideration, citing Secs. 20, 25, 50, 321 
(1, 6, 24, 185) with unnecessary citation 
of old cases but without citation of cases 
in other jurisdictions under these sec- 
tions. 

Montgomery v. Schwald.®* 

The ‘court held in this case that the de- 
fendant’s individual notes for the amount 
of judgments obtained upon suit on notes 
of a corporation on which they were sure- 
ties (meaning indorsers?) were held to 
be supported by a good consideration. 
See Sec. 51 (25) not cited. No case 
under the act was cited. 

Davis v. McColl.** 

Under Secs. 20, 21 (1, 2) cited, it was 
held that notes are negotiable that pro- 
vide for costs of collection or an attor- 
ney’s fee if not paid at maturity, and pro- 
viding that a failure to pay interest when 
due shall cause the principal to become 
due. Under Sec. 201 (120) not cited, a 
note providing consent that the time of 
payment may be extended without notice, 
is negotiable. 

It was also held that the notes sued 
on were Iowa contracts and without 
proof of what the law is in that state, 
the courts of Missouri will not take judi- 
cial notice of the adoption of the act in 
Iowa. Notes containing the above clauses 
were stated by the court not to be nego- 


(91) 162 S. W. 314, 1914. 
(92) 163 S. W. 271, 1914. 
(93) 166 S. W. 831, 1914. 
(94) 166 S. W. 1113, 1914. 
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tiable “under the common law,” meaning 
the law merchant, which is a different 
system of law by itself and not a part 
of the common law. We do not speak 
of the common law of equity. It is equal- 
ly incorrect to speak of the common law 
of the law merchant. 

Phoenix Nat. Bk. of New York v. 

lon.*® 

Citing Sec. 113 (63) it was held that 
one who places his name on the back of 
a negotiable note before delivery, is an 
indorser, in the absence of anything to in- 
dicate that he intended to be bound in any 
other way. Citing Secs. 200, 201, 203 
(119, 120, 122). Unless the right of re- 
course against an indorser is expressly 
reserved, he is discharged when the payee 
accepts part payment in full settlement, 
by an indorsement to that effect on the 
note, even though the indorser wrote on 
the note “I consent to the above release 
of the obligation of” the maker, citing 
First National Bank of Kansas City v. 
Guardian Trust Co.,° a case before the 
act was adopted, and Walker v. Dun- 
ham,” a case under the act, but citing 
no case in other jurisdictions. 

McMurray v. McMurray.** 

In this case it was held that when a 
note was good in the hands of a payee 
because he took it without notice of any 
fraud upon making a loan, the note was 
good in the hands of a purchaser thereof 
with knowledge of the fraud, not citing 
the act nor any case under it, citing only 
two old Missouri cases. (But under Sec. 
91 (52) was he a holder in due course?) 
Westinghouse Electric & Mfg. Co. v. 

Hodge.” 

Under Sec. 186 (115) cited, it was held 
that notice of dishonor need not be given 
to an indorser when he is the person to 
whom the instrument is presented for 
payment, citing no cases. 


Han- 


(95) 166 S. W. 830, 1914. 
(96) 187 Mo. 494. 

(97) 135 Mo. App. 396. 
(98) 167 S. W. 513, 1914. 
(99) 167 S. -W. 1186, 1914. 





Conclusion : 

We have now examined all the cases 
that have arisen in Missouri since the 
adoption of the act, fifty-six in number, 
in which the provisions of the act are or 
were thought to be applicable. We find 
that in’seventeen of these cases the act 
was ignored, that in a few instances it 
was cited or referred to by counsel but 
nevertheless was ignored by the court in 
their opinion. We find that in eleven 
instances the court cited certain sections 
of the act, but did not cite other sections 
that were pertinent to the case. We find 
that even in the thirty-nine instances in 
which the act was cited, adequate citation 
of cases in other jurisdictions under the 
same uniform law was rarely made. In 
one such instance seven ‘such decisions 
in other states were cited and in another 
instance, four out of the hundreds that 
might have been cited, while in all cases, 
whether the act was or was not cited, old 
cases in Missouri, superseded by the act, 
were continually cited, both by the court 
and counsel. This is not the juristic 
treatment either by counsel or by court, 
of cases under a uniform law adopted in 
forty-seven jurisdictions in all of which, 
cases under the same law are constantly 
arising, that can be considered as raising, 
the juristic system of a great state from 
a spirit of provincialism into a broader, 
higher plane, in which the profession is 
to look for a body of new precedents, 
consisting of uniform decisions of a uni- 
form law through study, citation and fol- 
lowing of decisions in all the jurisdictions 
under the same law or in giving reasons 
for not following them. This conclusion 
is confirmed when we find palpable error 
in ten of these cases and that in three in- 
stances the decisions rendered in the 
Court of Appeals have been overruled by 
another decision of the same court. 


It is not necessary to repeat other criti- 
cisms already offered in the consideration 
of each case. 
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While admitting, as has already been 
done, the admirable spirit in which in 
some cases, the objects of the uniform 
law have been recognized by the court, 
the conclusion is nevertheless inevitable 
that in the state of Missouri there is 
room for a better knowledge of the law 
merchant, of the Uniform Negotiable In- 
struments Law founded upon the law 
merchant and of the decisions in the forty- 
six other jurisdictions that have adopted 
this same law. 

Amasa M. Eaton 

Providence, R. I. 








HOMESTEAD—PURCHASE: MONEY. 





PHILLIPS v. COLVIN. 





Supreme Court of Arkansas. July 6, 1914. 





169 S. W. 316. 





Defendant, having executed his notes to B. 


for the price of certain land which subsequently 
became his homestead, when the notes became 
due, being unable to pay them, borrowed the 
money to take up the notes from plaintiff. 
Held, that the money so borrowed was loaned 
to pay a pre-existing debt, and was not a part 
of the purchase price of the homestead within 
Const. art. 9, § 3, providing that the homestead 
of the head of a family shall be exempt from 
execution sale except on the judgment rendered 
for purchase money or for a specific lien. 





Action by B. 8S. Phillips against J. C. Colvin. 
Plaintiff, having recovered judgment, levied 
the same on certain land, whereupon defend- 
ant obtained supersedeas on the ground that 
the land was his homestead, and from an order 
denying a motion to quash the supersedeas, 
plaintiff appeals. Affirmed. 

B. S. Phillips obtained judgment against J. 
C. Colvin in the circuit court in an action on 
debt for the sum of $253.18.. Subsequently an 
execution was issued upon the judgment and 
levied upon 47 acres of land belonging to Col- 
vin. The latter, after giving due notice of his 
intention to do so, filed his schedule claim- 
ing said land as his homestead, thereby being 
exempt from execution. Upon the hearing the 
circuit clerk sustained the schedule ‘and is- 
sued a supersedeas. Subsequently Phillips 
filed a motion in the circuit court to quash the 
supersedeas on the ground that the judgment 
upon which the execution was issued was for 





money loaned by Phillips to Colvin for the 
express purpose of paying the purchase price 
of the land levied upon, and that on that ac- 
count the land was not exempt from exeution 
as his homestead. 

Colvin filed a plea of res judicata, in which 
he stated that Phillips had instituted an ac- 
tion against him in the chancery court to re- 
cover an amount of money which he alleged 
that he had loaned Colvin for the purpose of 
paying the balance of the purchase money due 
on his homestead, and in his complaint asked 
that he be given a lien on the land comprising 
the homestead of Colvin for the:amount sued 
for. The court sustained a demurrer to the 
complaint and dismissed it for want of equity. 
No appeal was taken from the decree rendered. 
The present case was submitted to the circuit 
court on an agreed statement of facts as fol- 
lows: | 

The defendant, J. C. Colvin, purchased from 
H. A. Bryant 47 acres of land situated in Co- 
lumbia county, Ark., and Bryant executed to 
him a warranty deed therefor. The considera- 
tion recited in the deed was $200, evidenced 
by two notes for $100 each, due and payable 
some time thereafter, with interest at the rate 
of 10 per cent per annum. Colvin was unable 
to pay the purchase money when the notes be- 
came due, and he and Bryant and the plain- 
tiff met together and Phillips loaned to Col- 
vin the sum of $213 for the purpose of paying 
the purchase price of the land. Colvin at the 
same time paid the money to Bryant, and exe- 
cuted to Phillips his note for $213, bearing in- 
terest at the rate of 10 per cent per annum. At 
the same time the note from Colvin to Bryant 
was destroyed. Colvin lived upon the land at the 
time he borrowed the money from Phillips 
and claimed it as his homestead. 

The court overruled the motion of Phillips 
to quash the supersedeas, and from the judg- 
ment rendered Phillips has appealed. 

W. H. Askew, of Magnolia, for appellant. 
Stevens & Stevens, of Magnolia, for appellee. 

HART, J. (after stating the facts as above). 
(1) Counsel for the plaintiff, Phillips, in his 
brief says that the sole question raised by 
this appeal is whether or not money loaned by 
a third person to the purchaser for the pur- 
pose of paying off the balance due on the pur- 
chase price of his homestead and used for that 
purpose is “purchase money” to such an ex- 
tent as to come within the exceptign of sec- 
tion 3, art. 9, of our constitution? The sec- 
tion of the ¢onstitution in question provides 
that: 

“The homestead of any resident of this state 
who is married or the head of a family shall 
not be subject to the lien of any judgment, or 
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decree of any court or to sale under execution 
or other process thereon, except such as may 
be rendered for the purchase money or for 
specific liens.” : 

In the case of Acruman v. Barnes, 66 Ark. 
442, 51 S. W. 319, 74 Am. St. Rep. 104, Barnes 
borrowed from Acruman $1,000 for the purpose 
of purchasing a homestead, and used it for 
that purpose, and the court held that money 
borrowed for the purpose of buying a home 
and so used is “purchase money” within the 
exception to article 9, § 3, of our constitution. 

In the present case the facts are essentially 
different. Colvin executed his notes to Bryant 
for the purchase money of the land which 
subsequently became his homestead. When the 
notes became due he was unable to pay them, 
and borrowed the money from Phillips for 
that purpose. This was a debi for borrowed 
money, loaned, it is true, to pay for the land, 
but it is still a debt for borrowed money. The 
money was loaned by Phillips to Colvin to pay 
a pre-existing debt created for the purpose of 
purchasing a homestead, and it was therefore 
a general loan. Phillips was not a party to 
the original transaction. This is the distinct- 
tion made in the following cases: Magee v. 
Magee, 51 Ill. 500, 99 Am. Dec. 571; Carey v. 
Boyle, 53 Wis. 574, 11 N. W. 47; Austin v. 
Underwood, 37 Ill. 438, 87 Am. Dec. 254; Eys- 
ter v. Hatheway, 50 Ill. 521, 99 Am. Dec. 537. 
in the latter case the court said: 

“It was insisted that the money to secure 
which this deed of trust was given was pur- 
chase money, and the premises, in any event, 
are liable to be sold for its satisfaction. If it 
were established that the money borrowed by 
appellant from appellee was paid to Redick for 
the land, still it does not follow that it was 
purchase money. It appears that the prem- 
ises were purchased of Redick, and the money 
for which this debt was incurred was paid on 
the last installment due on the purchase. The 
statute, in declaring that the homestead right 
should not be claimed against a debt due for 
the purchase money, obviously used the lan- 
guage in its ordinary and pop:ilar signification. 
All persons understand the term ‘purchase 
money’ to mean the price agreed to be paid 
for the land, or the debt created by the pur- 
chase. It is not understood to mean a debt 
due another person than the vendor. in this 
case the debt @as created for money loaned, 
and not for lend purchased. Appellee sold 
no land to appellant, but he loaned him money. 
It could not matter, in this indebtedness, 
whether the money was subsequently paid 
for the same or. other property. There is 
nothing in the @ase which shows the relation 
of vendor and @endee between these parties, 





and this provision of the statute only applies 
to parties occupying that relation, or thosw 
representing them, and for a debt created by 
the purchase of the homestead.” 

(2) It is not contended by counsel for the 
plaintiff that he is entitled to be subrogated 
to the rights of Bryant under the principles of 
law decided in the case of Rodman v. San- 
ders, 44 Ark. 504, or Carr v. Caldwell, 10 Cal. 
385, 70 Am. Dec. 740, cited in their brief. Even 
if this were a suit in equity and they made 
thi: contention, they could not successfully 
maintain it; for the reason that it was within 
the issue involved in the chancery court insti- 
tuted by the plaintiff against the defendant to 
have a lien declared on the land in question 
for the money loaned the defendant by the 
plaintiff. No appeal was taken from the judg- 
ment in that case, and the plea of res adjudi- 
cata of the defendant would be a bar to the 
right of the plaintiff for subrosation. 


It follows that the judgment must be af- 
firmed. 


Note.—Money Borrowed to Pay Off Purchase 
Money as Being a Charge Upon the Homestead. 
—tThe instant case in the distinction it draws be- 
tween money borrowed to pay upon a homestead 
to be acquired thereby and money borrowed to 
pay off an indebtedness for which the homestead 
is liable seems not well founded, so far as the 
reasoning in Acrumen v. Barnes, 66 Ark. 442, 51 
S. W. 319, 74 Am. St. Rep. 104, is concerned. 
That case cites as one of its authorities White v. 
Wheelan, 71 Ga. 533, which held the homestead 
liable for a judgment on a note for money loan- 
ed to defendant to finish paying for his land 
claimed by him as a homestead. The facts show 
that the homesteader applied to plaintiff for the 
money and plaintiff handed him 2 $100 bills and 
he took this identical money to the holder of a 
purchase money note, who acquired it from the 
original holder. The original note was taken up 
by the defendant. 


The court said: “Whatever may be the de- 
cisions of other courts of the Union as to the 
liability of property set apart as a homestead for 
the debts of the person interested in the home- 
stead, the law is settled by the repeated rulings 
and decisions of this court in this state, that the 
property is liable for the purchase money, or for 
the money loaned to extinguish an incumbrance 
on the homestead, although this incumbrance may 
only be the unpaid purchase money for the prop- 
erty set apart for the homestead.” There are 
cited a number of Georgia decisions. 

Middlebrooks v. Wallace, 59 Ga. 230, also cited 
by Acrumen case, supra, shows a note and mort- 
gage; the consideration of which was money bor- 
rowed to take up a judgment for purchase 
money, it being recited in the mortgage that it. 
was for the removal of the incumbrance of such 
judgment, and it was proven that this judgment 
had been satisfied by money already advanced by 
the mortgagee. The court was asked to instruct 
that the agreement in the mortgage did not estop 
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claimant from showing that it was not given for 
purchase money, but this the court refused to do. 
The court citing a prior case held this refusal 
was proper and held the land “clearly subject to 
this debt, notwithstanding the homestead, because 
the debt is within the express exceptions of the 
constitution.” The exceptions in the Georgia 
constitution are purchase money, labor done 
thereon material furnished therefor or removal 
of incumbrances thereon. The former of these 
two cases shows the obligation need not specify 
what it is for and the latter that the transaction 
may be gone into in all of its parts to show it 
really removed an incumbrance. 


In a case prior to Magee v. Magee, 51 IIl. 500, 
g9 Am. Dec. 571, it was‘said: “It appears that 
the premises were purchased of Reddick and the 
money for which this debt was incurred was paid 
on the last installment due on the purchase. The 
statute, in declaring that the homestead right 
should not be claimed against a debt due for the 
purchase money, obviously used the language in 
its ordinary and popular signification. * * * 
There is nothing in the case which shows the re- 
lation of vendor and vendee between these par- 
ties, and this provision of the statute only ap- 
plies to parties occupying that relation and for a 
debt created by the purchase of the homestead.” 
Eyster v. Hathaway, 50 Ill. 521, 99 Am. Dec. 537. 

But the Magee case cited by the instant case 
distinguished the Eyster case from a case where 
a party advances the purchase money to one oc- 
cupying a homestead to take up notes necessary 
to be paid to acquire title to a homestead and 
gives a mortgage therefor, the latter is to be 
considered a purchase money mortgage. Here it 
is perceived that the necessity of the relation of 
vendor and vendee is repudiated. This case 
seems approved in Williams v. Jones, 100 Ill. 36s. 

In Drees v. Myers, 52 Kan. 126, 34 Pac. 349, 
37 Am. St. Rep. 336, it was ruled that had there 
been a specific agreement that borrowed money 
was to be used in the purchase of a homestead 
it would be a lien against the homestead. 


In Parker v. Bushong, Tex. Civ. App., 143 S. 
W. 281, there was a deed intended to be a 
mortgage, and it was claimed there was no in- 
tent to be subrogated to the rights of the hold- 
ers of the purchase money notes. The court 
said: “To deny to Mrs. Bushong the right to re- 
cover the lot as its owner and also the right to 
look to it as security for the repayment of the 
money she paid to the holder of the notes would, 
it seems to us, operate as a fraud on her and de- 
feat the intent of appellants existing when they 
executed the instrument to thereby secure her by 
a lien on their homestead in the repayment of 
that money.” This case differently from the Illi- 
nois ruling, goes upon the real substance of the 
transaction, thus preventing a homesteader from 
operating a fraud when he is being accommodat- 
ed by another. 

In Peterson v. Fisher, 85 Neb. 745, 124 N. W. 
745, the necessity of the relation of vendor and 
vendee in order to constitute a purchase money 
claim is expressly repudiated, notwithstanding 
that the statute provides that the homestead may 
he sold to satisfy a judgment obtained on a 
vendor’s lien. See also Bank v. Thompson, 

Neb. 136 N. W. 902. 





In Powers v. Pense, Wyo. 123 Pac. 925, 
much authority is cited to the effect that in 
equity a mortgage executed by the grantee of a 
homestead ‘for money to be used in paying the 
purchase price thereof constitutes a lien upon 
the homestead. Among the cases cited are Jones 
v. Parker, 51 Wis. 218, 8 N. W. 124; Kaiser v. 
Lembeck, 55 Iowa 244, 7 N. W. 519; Roby v. 
Bank, 4 N. D. 156, 59 N. W. 719, 50 Am. St. Rep. 
633; Roush v. Miller 39 W. Va. 638, 20 S. E. 
663; Cowardin v. Anderson, 78 Va. 88; New Jer- 
sey etc. Co. vy. Bachelor, 54 N. J. Eq. 600, 35 Atl. 
745; Stewart v. Smith, 36 Minn. 82, 30 N. W. 430, 
1 Am. St. Rep. 651. 

It is said in the Powers case that: “The 
ground upon which it is held in some cases that 
a mortgage executed to a third party for money 
loaned at the time of the purchase for the pur- 
pose of paying the purchase price is a purchase 
money mortgage in that equity regarding sub- 
stance rather than mere form will consider the 
transaction the same as if the property had been 
conveyed by the vendor to the lender and by the 
latter to the purchaser. And so where the money 
is borrowed for the purpose of paying the orig- 
inal purchase money mortgage upon the giving 
of a new mortgage to the lender to secure the 
amount, since the lender might have taken an 
assignment of the first mortgage and released 
it upon receiving a new mortgage in its place, 
the transaction may be regarded in equity as if 
that had been done, where the intention appears 
to have been to substitute the new for the old 
mortgage giving the new mortgage the same 
lien.” ‘ 

All courts seem to indorse the principle that 
homestead and exemption laws are to be con- 
strued in a liberal way to further the purpose of 
their enactment. If, however, it be not allowed, 
where there is indebtedness for purchase money, 
that an arrangement may be made for continuing 
the indebtedness beyond maturity if necessary, 
the homesteader occupies, he is in peril of losing 
it, instead of arranging to hold it for the benefit 
of those for whom it is set apart. C 








BOOK REVIEW 





EDWARD’S LEGAL LAUGHS. 





Humor is more than a mere plaything to 
relieve the tension of the brain. But even 
when it does that it has performed a service 
for the public speaker that is incalculable. 
The tension of the minds of an audience and, 
especially of a jury, is nothing more than the 
natural resistance of every mind to accepting 
another’s point of view until convinced either 
by the irresistible logic of the other’s reason- 
ing or confidence in his personality. When this 
tension becomes very severe the adroit speaker 
stops the fountain of his eloquence and the 
heavy pressure of his logic, he causes his face 
to relax, his personality sends forth a warm 
and familiar glow and he proceeds to “tell a 
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little story.” His auditors are quickly recep- 
tive, the facial muscles come to repose and 
they begin to “fellowship,” unconsciously it 
may be, with the speaker. This fellowship 
begets confidence and confidence breaks down 
the instinctive resistance of the speaker’s ar- 
guments and these arguments are then ac- 
cepted at their face value. 

This, in short, is the psychological effect of 
a good story on the minds of an ordinary com- 
pany of auditors. It is, indeed, a most pow- 
erful aid to the wise public speaker if used with 
discretion. Of course, if used too frequently 
it loses its freshness like everything else in 
life does and, therefore, loses its effect. 

For these reasons we cannot but believe that 
Mr. Gus. C. Edwards, of Georgia, has rendered 
the profession a service by gathering and 
tabulating, under legal heads, the various 
“stories” so frequently “swapped” by lawyers 
at “term time,” or at bar association meetings. 

In his new book, entitled “Legal Laughs,” 
Mr. Edwards has collected hundreds of inter- 
esting stories with “the saving grace of humor” 
in them all indexed and classified for ready 
reference. The idea of being able to find a 
“joke in point” is certainly a novel one. 

Printed in one volume of 400 pages, and neat- 
ly bound in dark green cloth. Published by 
the author. Selling price, $2.50, delivered. Sell- 
ing agents: Central Law Journal Company, 
St. Louis, Mo. 








HUMOR OF THE LAW. 





The English judge, Lord Norbury, had been 
annoyed by the presence of “shysters,” who 
hung about the criminal courts seeking to 
pick up a client. 

It happened toward the close of a court ses- 
sion. A seedy-looking solicitor was “prospect- 
ing” for business in the prisoner’s dock. Just 
as he was climbing back over the rails, his 
lordship called out: 

“Jailer, one of your prisoners is escaping! 
Put him back!” 

Back the solicitor was put, and then the 
following celloquy ensued: 

“My lord, there is a mistake here. I am 
an attorney.” 

“I regret exceedingly,” said Lord Norbury, 
“to see one of your profession in the dock.” 

“But, my lord, I am innocent.” 

“Yes,” said his lordship, “they all say that, 
but a jury of your fellow-countrymen must set- 
tle it.” 

“But, my lord,” continued the solicitor, now 
growing desperate, “there is no indictment 
against me.” 





“Then,” said his lordship, “you will be put 
back, and if no one appears to prosecute you, 
you will be regularly discharged by public 
proclamation at the end of the assize.”—Green 
Bag. 





A lawyer who makes a specialty of patent 
cases was once engaged in a case before a 
country justice. 

“Who are you, anyway?” demanded the jus- 
tice. 

“Well,” replied the lawyer, “I’m an attor- 
ney.” 

“P’raps you are, but I never heard one talk 
like you do. What kind of a one are you,” 

“I’m a patent attorney.” 

The magistrate rubbed his chin in thought. 
“Well, all I’ve got to say is,” he said, slowly, 
“that when the patent expires, I don’t believe 
you can ever get it renewed again.”—National 
Monthly. ; 





Mr. Justice Maule once addressed a phe 
nomenon of innocence in a smock-frock in the 
following words: “Prisoner at the bar, your 
counsel thinks you innocent; I think you inno- 
cent; but a jury of your own countrymen, in 
the exercise of such common sense as they 
possess, which does not appear to be much, have 
found you guilty, and it remains that I should 
pass upon you the sentence of the law. That 
sentence is that you be kept in imprisonment 
for one day, and, as that day was yesterday, 
you may go about your business.’”’ The unfortu- 
nate rustic, rather scared, went about his 
business, but thought that the law was an un- 
commonly puzzling “thing.” 





Speaking of neighborly feuds, Congressman 
Raymond B. Stephens, of New Hampshire, re- 
called a grievance entertained by a farmer 
named Brown, says the Pittsburgh Chronicle- 
Telegraph. 

Brown, it seems, had a difference with a 
neighbor over a boundary line, and after six 
months of vocal scrapping across a 10-acre lot, 
the dispute finally reached a stage that a law- 
yer was consulted. 

“T want ye ter write him a letter,” said 
Brown to the legal party, “an’ tell him that 
this gosh-dasted foolishness has got to stop, 
I’d write it myself only I hain’t got the legal 
heft ter do it.” 

“T guess it can be done all right,” returned 
the lawyer, thoughtfully. “What do you want 
me to say to him?” 

“Waal,” said Brown, after a moment’s re- 
flection, “ye might begin by telling him that 


he’s the meanest, derndest, lyin’ist, thiev’ist, 
lop-eared cuss of a crook in ten counties, an’ 
then kind o’ work up ter what we really think 
of him.” 
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l. Assignments—Assignee.—An assignee ofa 
claim for the price of machinery sold by the as- 
signor under a warranty is not liable personally 
for damage by breach of the warranty, though 
his claim may be abated or defeated thereby.— 
A. S. Cameron Steam Pump Works y. Lubbock 
Light & Ice Co., Tex., 167 S. W. 256. 


0 


2. Attorney and Client—Assignment.—An as- 
signment by a client of one-half interest in his 
cause of action to his attorneys, by which he 
deprives himself of the right to compromise and 
settle so much thereof as is emvraced within 
the assignment, is not contrary to public policy. 
—St. Louis, S. F. & T. Ry. Co. v. Thomas, Tex., 
167 S. W. 784. 

3. Bankruptey—Exemption.—In a court of 
bankruptcy, the administration of an exemption 
law should comport with the beneficent spirit 
that prompted its enactment.—Smith v. Thomp- 
son, U. S. C. C. A., 213 Fed. 335. 

4, Insurable Interest.—A receiver in bank- 
ruptcy has an insurable interest in the property 
of the bankrupt.—Reilley v. Buffalo German Ins. 
Co., 147 N. Y. Supp. 1086. 

5.-—— Jurisdiction.—After the filing of an in- 
voluntary petition, state court held to have no 
jurisdiction to grant executory process to fore- 
close a mortgage on the bankrupt’s real prop- 
erty, and its order of sale was void.—George RB. 
Matthews & Sons y. Joseph Webre Co., U. S. D. 
C., 213 Fed. 396. 

6.- Wills.—A trustee in bankruptcy of a life 
devisee with power to appoint the remainder by 
will, and in default of will to his heirs at law, 
May not exercise the power of appointment, 
whether the bankrupt is alive or dead.—Mon- 
tague v. Silsbee, Mass., 105 N. E. 611. 

7. Banks and Banking—Draft.—The rule 
that a bank is not liable on an accepted check 
had no application to its liability on a draft 
against it not drawn against a deposit, but op- 
erating as a transfer of a debt alleged to be 
due plaintiff and a demand for payment.—Jewett 
=e Bank vy. Coriscana Nat. Bank. Tex., 167 3. 

y. 747. 
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8. Bills and Notes—Fraud.—Makers of notes 
whose signatures were obtained by fraud of the 
payee, may defend a suit by such payee, though 
they were liable on prior notes for’ the same 
amount, where there were additional makers 
and co-sureties on the new notes.—Schmidt & 
ghd v. Bank of Commerce, 34 Sup. Ct. Rep. 
730. ‘ 


9. Holder in Due Course.—The payee of a 
note, who purchased it complete in form, for 
value, before maturity, in good faith, and with- 
out notice that an acconimodation indorser 
signed on condition. that another indorse it and 
that it be filled out for a less sum, was a “holder 
in due course.”—Liberty Trust Co. v. Tilton, 
Mass., 105 N. E. 605. 


10. Notice.—A recital in a note, ‘value re- 
ceived as per contract,” does not render the in- 
strument non-negotiable, and One who pur- 
chased without actual notice is a bona fide pur- 
chaser.—National Bank of Newbury v. Went- 
worth, Mass., 105 N. E. 626. 

it. Purchaser With Notice.—Where a note 
was good in the hands of the holder without 
notice, it was good in the hands of a purchaser 
thereof with notice.—McMurray v. McMurray, 
Mo., 167 S. W. 3. 

12. Brokers—Dual Employment.—Where a 
real estate agent has represented both parties 
in an exchange of merchandise for land, he can- 
not recover a commission from either without 
showing that both knew of every crcumstance 
connected with his dual employment in so far as 
it would naturally affect his actions as agent. 
-—Hoffhines v. Thorson, Kan., 141 Pac. 253. 


8. Carriers of Goods—Bill of Lading.—Un- 
der the Texas statute requiring a railroad com- 
pany to deliver possession of goods to the own- 
er or consignee upon payment of the freight 
charges, as shown by the bill of lading, etc., a 
railroad company has no right to impose, as a 
condition to the delivery, the surender of the 
bill of lading, but can only require its produc- 
tion for inspection.—Misouri, K. & T. Ry. Co. of 
Texas v .Long, Tex., 167 S. W. 769. 

14. Burden of Proof.—Where goods shipped 
over connecting lines are delivered to the con- 
signee in a damaged condition, and it is proven 
that they started on their journey in good con- 
dition, the terminal carrier will be liable for 
the damage, unless it shows that the injury did 
not occur through its fault.—-Jordan v. Missis- 
sippi Cent. R. Co., Miss., 65 So. 276. 

15.——Burden of Proof.—Where a. carrier 
claims limitation of liability, it has the burden 
of proving that the shipper received some con- 
sideration for his consent thereto.—Internation- 
a & G. N. Ry. Co. v. Rathblath, Tex., 167 S. W. 
761. 

16. Carriers of Live Stock—Twenty-Eight 
Hour Law.—In an action for the penalty imposed 
for the violation of the Twenty-Kight Hour 
Law, the carrier held liable for the failure of 
a terminal company, employed by it to transfer 
the cars to a connecting carrier at the junction 
point, to unload the stock within the time re- 
quired by the statute.—United States v. Union 
Pac. R. Co., U. S. C. C. A., 213 Fed. 332. 

17. Charities—Indefiniteness.—It is no objec- 
tion to the validity of a charitable trust that an 
indefinite number of persons will be benefitted 
by the administration thereof—Ripley v. Brown, 
Mass., 105 N. E. 637. 

18. Perpetuities—An accumulation  pro- * 
vided for by will to carry out a charitable trust 
is not invalid. though the period may run far 
beyond the time prohibited by the rule against 
perpetuities.—Ripley v. Brown, Mass., 105 N. E. 
637. 

19. Commerce—Pleading. — A _ declaration 
stating a good cduse of action under the federal 
Employers’ Liability Act, may afford a basis for 
a recovery under the state law after eliminating 
allegations that the injury occurred in inter- 
state commerce, which was not sustained by 
the proof.—Wabash R. Co. v. Hayes, 34 Sup. Ct. 
Rep. 729. 

20. Common Carriers—Tap Lines.—Tap line 
railroads connecting timber lands and lumber 
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mills with trunk line railroads, though owned 
by the owners of the timber and mills, are en- 
titled to participate with the trunk lines in 
joint through rates where organized as common 
carriers under the state laws.—United States 
v. Louisiana & P. R. Co., 34 Sup. Ct. Rep. 741. 


21. Contraects—Forbearance. —~ A_ creditor's 
agreement to withhold suit against his debtor, 
followed by actual forbearance, held a good 
consideration to support a third party’s promise 
to pay the debt, although no definite time of 
extension was expressly agreed on.—Enterprise 
ae Co. v. Bank of Crowell, Tex., 167 S. W. 
296. 

22. Reversion.—A provision that property 
shall revert to the grantors, if any person shall 
conduct any livery business on the premises, is 
lawful.—Seeck v. Jakel, Ore., 141 Pac. 211. 


23. Corporations—Assumption of Debt.—In 
the absence of an agreement to that effect, a 
new corporation, organized to succeed an old 
one, is not liable for the debts of the old one, 
unless the new corporation is merely a contin- 
uation of the old one. or unless the new corpora- 
tion assumes the debts of the old corporation. 
—Cattlemen’s Trust Co. y. Beck, Tex., 167 S. W. 
753. 

24.———Director.—A director employed by the 
board of directors to audit and investigate 
books and accounts of the corporation, to settle 
the dispute between it and its general man- 
ager, entitled to an annual salary and a per- 
centage of the net profits, rendered services out- 
side his duties as director, and was entitled to 
reasonable compensation.—Paine v. Kentucky 
Refining Co., Ky., 167 S. W. 375. 

25. Dividend.—A dividend declared by a 
corporation is in the nature of a debt payable 
to the stockholder on demand.—Yeaman v. Gal- 
veston City Co., Tex., 167 S. W. 710. 

26. Foreign Corporation.—One need not 
first obtain a judgment against his debtor, a 
foreign corporation, which is insolvent, and has 
withdrawn from the state all its property, ex- 
cept a fund owing to it, before he can maintain 
t suit in the nature of an equitable attachment, 
to reach such fund.—De Field v. Harding Dredge 
Co., Me., 167 S. W. 593. 

27.——Stockholder.—-That a bank which loaned 
money te a corporation knew that the money 
was to be used for a purpose not authorized by 
the company’s charter does not, in the absence 
of fraud on the part of the bank, render it 
liable to a stockholder of the corporation for 
loss resulting from the misuse of such funds.— 

seckett v. Planters’ Compress & Bonded Ware- 
house Co., Miss., 65 So. 275. 

28. Criminal Law—Abuse of Discretion.— 
Where the interrogation of witnesses by the 
trial court was a prejudicial abuse of discretion, 
the conviction’ will bé reversed.—Harrison v. 
State, Okla., 141 Pac. 236. 

29.——Acquittal of Higher Offense.—Where 
accused was indicted for assault to rape, and 
was convicted of aggravated assault, he was 
thereby acquitted of all offenses higher than 
that of which he was convicted.—Caples v. 
State, Tex., 167 S. W. 730. 


30. Proximate Cause.—When one puts in 
motion a set of circumstances, knowing the re- 
sults to follow, he is responsible for all crim- 
inal acts that are the natural and intended re- 
gr ng his action.—Phillips v. State, Tex., 167 S. 

31.——Res Judicata.—An order granting ac- 
cused a new trial has no elements of a judgment 
within the principle of res judicata.—People v. 
Cimino, 147 N. Y. Supp. 1079. 

32.- Res Judicata.—Conviction or acquittal 
of violation of municipal ordinance held not to 
bar a prosecution in a state court, where such 
prosecution was pending when the prosecution 
in the municipal court was instituted.—Gustin 
v. State, Ala., 65 So. 302. 
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33. Damages—Measure of.—The measure of 
damages for the destruction by fire of numerous 
small forest trees ranging in height from eight 
inches to three feet, is the difference between 
the value of the land before and after the fire.— 


4 





Miller v. Kansas City Southern Ry. Co., Mo., 167 
S. W. 469. 

34.——Nominal.—In the absence of proof of 
actual damages, only nominal damages can be 
recovered for breach of a contract.—Stephenson 
v. Jebeles & Colias Confectionery Co., Ala., 65 
So. 314. 


35. Deeds—Cancellation.—A conveyance in 
fee on the promise of the grantee that he would 
execute a written agreement to reconvey when 
his use of the premises had terminated, which 
he did not at the time intend to perform, was 
procured by fraud warranting the cancellation 
of the conveyance.—Cearley v. May, Tex., 167 S. 
W. 725. 

36. Death of Grantor.—A deed delivered by 
the grantor to a third person for delivery to 
the grantee and the delivery by the third person 
to the grantee is a good delivery, though the 
grantor is dead at the date of the delivery to 
the grantee.—Schooler v. Schooler, Mo., 167 S. We 
444 

37. inadequacy of Consideration.—A con- 
veyance will not be canceled on the ground of 
want of consideration, unless the inadequacy is 
such as will shock the conscience and consti- 
tute of itself convincing and undeniable proot 
of fraud or undue influence.—Bevins v. Lowe, 
Ky., 167 8. W. 422. 

38. Eleetricity—Proximate Cause.—A power 
company, which had the control and care of 
electric wires by Which current was carried to 
a schoolhouse, cannot escape liability for in- 
juries because of the lack of insulation, on the 
ground that it did not own the wires; the in- 
juries in the last analysis coming, not from the 
wires, but from the current.—Blackburn v. 
Southwest Missouri R. Co., Mo., 167 S. W. 457. 

39. Eminent Domain—Foreign Corporation. 
—The state may authorize a foreign corporation 
lawfully empowered to promote a_ public use 
to exercise the power of eminent domain, and 
may confer the right to take the property of a 
corporation already condemned under the power 
of eminent doinain.—Alabama Interstate Power 
Co. v. Mt. Vernon-Woodberry Cotton Duck Co., 
Ala., 65 So. 287. 

40. Equity—Laches.—Laches will not ordinar- 
ily be imputed to a person in possession of land 
for delay in resorting to equity to establish his 
right to the legal title-—Master y. Roberts, Pa., 
90 Atl. 7365. 

41. Frauds, Statute of 3oundary Line.— 
Where the true location of a boundary line is 
unknown to the contiguous owners, and they 
orally agree on a line which they know is not 
the true boundary, the agreement is void under 
the statute of frauds.—Voigt v. Hunt, Tex., 167 
S. W. 745. 

42. Equity.—Where an owner gave land to 
a son, who was placed in possession, and who, 
before building a house, removed trees and 
fences and filled in low places on the premises, 
the improvements made vested ir the son the 
title in equity, notwithstanding the statute. 
Wilkerson & Satterfield v. McMurry, Tex., 167 
S. W. 276. 

43.——-Partition.—The statutes prohibiting 
the conveyance of land or an interest therein 
by parol, have no application to a partition of 
lands.—Scott v. Watson, Tex., 167 S. W. 268. 

44.—Tender of Performance.—Tender of per- 
formance by a vendor in a parol contract for 
the sale of real estate, after suit brought by 
the purchaser to recover the consideration paid, 
cannot take the contract out of the statute of 
frauds (Ky. St. § 470).—Grace v. Gholson, Ky., 
167 S. W. 420. 

45. Fraudulent Conveyances — Pulk Sales 
Law.—Where a sale of stock of merchandise in 
bulk is fraudulent under the Bulk Sales Law, 
§ 1, a creditor of a seller may, despite section 
2, attach the stock without showing that any 
particular part of the goods were sold by him. 
—Joplin Supply Co. v. Smith, Mo., 167 S. W. 649. 

46.——Notice.—Where the facts and circum- 
stances surrounding a conveyance were such as 
to put a man of common sagacity on inquiry, 
and reasonable diligence would have disclosed 
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that it was made to defraud the grantor’s cred- 
itors, the grantee was charged with constructive 
notice of that fact, and must be held to have 
assisted in the fraudulent purpose.—Merchants’ 
& Farmers’ Bank v. Harris, Ark., 167 S. W. 706. 


47. Gifts—Delivery.—A gift of notes payable 
to the donor is perfected by delivery thereof to 
the donee.—Pace vy. Pace, Miss., 65 So. 273. 


48.——Estoppel.—One to whom testatrix had 
made a valid causa mortis of notes is not 
estopped to claim them because of delivering 
them to the executrix, making no claim to them 
then, and agreeing to probate of the will; no- 
body being thereby misled to his prejudice, or 
caused to give up anything.—Pace y. Pace, Miss., 
65 So. 273. 

49. Good Will—Transferable.—The good will 
of a business, the expectation of continued pub- 
lic patronage, is property transferable like any 
other property, and its loss may be the subject 
of damages.—Donleavey vy. Johnston, Cal. 141 
Pac. 229. 

50. Highways—Street Railways.—Neither a 
traveler nor a street railroad are entitled to the 
exclusive use of the highway, but the duties 


and obligations of each are reciprocal, and each: 


is bound to exercise his rights so as not to 
negligently injure the other.—Kane y. Boston 
Elevated Ry. Co., Mass., 105 N. E. 609. 

51. Trespassers.—Occupants of an automo- 
bile which has not been registered accordng to 
law are trespassers on the highway, and have 
no rights against other travelers, except to be 
protected from reckless or wanton injury.— 
ge Boston Elevated Ry. Co., Mass., 105 N. 
©. 616. 

52. Homicide—Rebuttal_—Where accused tes- 
tified that he regarded deceased as a dangerous 
man, having heard that he had been indicted 
for murder, and introduced the record of the 
indictment, the state can rebut the evidence by 
showing that deceased was acquitted, and that 
he did not participate in the killing.—Johnson 
v. State, Tex., 167 S. W. 733. 


53. Husband and Wife—Torts of Wife—A 
married woman who permitted, during her hus- 
band’s absence, another to keep vicious dogs on 
her premises, is liable for the injuries inflicted 
fl them.-—Missio y. Williams, Tenn., 167 S. W. 

io. 

54. Insurance—Compliance With By-Laws.— 
A certificate issued by a fraternal insurer is 
void where the member did not comply with 
the by-laws requiring members to give notice 
before engaging in prohibited occupations and 
to pay an additional premium.—Brittenham v. 
Sovereign Camp Woodmen of the World, Mo., 
167 S. W. 587, 

55. Fidelity Bond.—A_ certificate by a 
bank to a guaranty company for renewal of a 
fidelity bond for its cashier, certifying that his 
books were examined in the regular course of 
business and found correct, etc., ail moneys, etc., 
under his control being accounted for, “and he 
is not now in default,” held not a warranty of 
the correctess of such accounts, and the phrase 
and he is not now in default” not a warranty. 
—Hunter y. United States Fidelity & Guaranty 
Co., Tenn., 167 S. W. 692. 

56. Forfeiture.—An agreement providing 
for a forfeiture in case assessments are not paid 
on an insurance certificate issued bv a fraternal 
association will be enforced regardless whether 
the condition be considered precedent or subse- 
quent.—Brittenham y. Sovereign Camp Wood- 
men of the World, Mo., 167 S. W. 587. 


57. Landlord and Tenant—Option.—Where 
the option to purchase contained in a lease is 
exercised during the term, the relation of land- 
lord and tenant is terminated, and the parties 
Stand in the- relation of vendor and vendee.— 
Master vy. Roberts, Pa., 90 Atl. 7365. 


58. Libel and Slander—Innuendo.—A letter to 
plaintiff’s employer charging that plaintiff had 
assigned -his wages to the writer when shown 
by Innuendo to be one whch would affect plain- 
tiff’s financial reputation, and subject him to 
contempt and ridicule, is libelous per se.—Texas 
Furniture Co. v. Meyers, Tex., 167 S. W. 766. 














59. Mandamus—Justice of Peace.—Mandamus 
will not lie to correct the erroneous refusal of a 
justice of the peace to grant a change of venue; 
the remedy being by appeal.—Spacek v. Aubert, 
Kan., 141 Pac. 254. 


60. Remand.—Refusal of a federal district 
judge to remand to the state court a suit 
against a federal corporation involving the 
requisite amount, and removable, unless made 
otherwise by the fact that it arose under the 
Employers’ Liability Act, cannot be reviewed 
by mandamus.—Ex parte Roe, 34 Sup. Ct. Rep. 
722. 


61. Master and Servant—Assumption of Risk. 
—Where an employer’s negligence consisted of 
a violation of a duty imposed by statute, the 
doctrine of assumption of risk is inapplicable, 
and an employe may recover, though he volun- 
tarily adopted a way which was known to be 
dangerous, when a safer way was known and 
open to him.—Sare v. Hoadley Stone Co., Ind., 
105 N. E. 582. 


62. Husband and Wife.—Where an automo- 
bile owned by husband and wife as a community 
and used for community purposes was negli- 
gently operated by their daughter while the 
husband was riding therein, a judgment was 
properly rendered against husband and wife for 
the damages awarded though the wife was not 
present at the accident.—Switzer v. Sherwood, 
Wash., 141 Pac. 181. 


63. Joint and Several Liability.—A super- 
ior servant directing the work and the men is 
jointly and severally liable with the employer 
for a failure to perform personal duties; but he 
is not liable for the employer's failure to fur- 
nish a reasonably safe place in which to work. 
—Evans Chemical Works v. Ball, Ky., 167 S. W. 
390. 


64. Res Ipsa Loquitur.—The doctrine of 
res ipsa loquitur does not apply, where an oil 
can exploded while an engineer was filling a 
locomotive headlight.—Courtney v. New York, N. 
H. & H. R. Co., U. S. D. C., 213 Fed. 388. 


65. Workmen’s Compensation.—Where an 
employe engaged in cleaning and painting and 
general work around the moving shafting, short- 
ly before noon, although he had been ordered 
to do that work during the noon hour, while the 
machinery was stopped, his disobedience was a 
thoughtless act on the spur of the moment, 
rather than deliberate disobedience, and does 
not deprive his dependent of compensation un- 
der the Workmen’s Compensation Act.—In re 
Nickerson, Mass., 105 N. E. 604. 

66. Mechanies’ Lien—Authority to Create.— 
One merely in possession under a contract to 
purchase or under an unexecuted parol gift is 
not the owner of the land and cannot create a 
mechanie’s lien on it.—Wilkerson & Satterfield 
v. McMurry, Tex., 167 S. W. 275. 

67. Mortgages—Assumption of Payment.— 
Where a grantee of land subject to a deed of 
trust assumes payment of the debt as a part of 
the consideration for the conveyance, he be- 
comes the principal debtor as to the incum- 
brance.—Terry v. Groves, Mo., 167 S. W. 563. 

68. Consideration.—Where a wife, desir- 
ing to convey certain land to her daughter, re- 
serving a benefit thereof to her husband, did 
so by executing a deed to the daughter, and 
the daughter, as a part of the same transaction, 
executed a mortgage back to her father, the 
mortgage was based on a sufficient considera- - 
tion.—Cates v. Seagraves, Ind., 105 N. E. 594. 

69. Foreclosure.—A title acquired in good 
faith, and without notice, under a foreclosure of 
a deed of trust, relates back to the execution 
of the deed of trust, and is superior to a judg- 
ment lien based on a judgment obtained against. 
the grantor after the execution of the deed.— 
McMurray v. McMurray, Mo., 167 S. W. 513. 

70. Negligence—License.—Where plaintiff, a 
child of ten, walked on a path on defendant's 
land, without invitation or inducement, but by 
permission of defendant to children and others, 
living in the neighborhood, she was a mere 
licensee, as to whom defendant owed no duty, 
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except not to injure her by willful, wanton, or 
reckless conduct.—Romana vy. Boston Elevated 
Ry. Co., Mass., 105 N. E. 598. 

71. Parent and Child—Automobile.—Where 
defendant's adult son was authorized to operate 
defendant's automobile for pleasure, and while 
doing so with several of his friends, at a time 
when neither defendant nor any other member 
of his family, except his son, was present, in- 
jured plaintiff, the son at the time was not de- 
fendant’s agent, and defendant was not liable 
for the son’s negligent act.—Heissenbuttel v. 
Meagher, 147 N. Y. Supp. 1087. ‘ 

72. Partnership—Community of Interest.—In 
joint ownership of personal property ,commun- 
ity of interest does not necessarily evidence a 
partnership; and when such community of in- 
terest is held by members of.a social or fra- 
ternal organization, the presumption is against 
its existence.—Willoughby v. Hildreth, Mo., 167 
S. W. 639. 

73. Presumption of.—The rule that a shar- 
ing of profits raises a prima facie presumption 
of a partnership as between the parties sharing 
in the profits is applicable only where there is 
an actual agreement, the question or partner- 
ship must be determined therefrom.—In _ re 
Whitlow’'s Estate, Mu., 167 S. W. 463. 

74. Payment—Mutual Mistake. — Where a 
mistake of $565.75 was made in figuring an in- 
ventory by which plaintiff purchased goods from 
defendant, through her husband, acting as her 
agent, and it was not claimed that the husband 
fraudulently received the over payment, it 
would be regarded as having been made by 
mutual mistake so as to entitle plaintiff to re- 
cover the same.—Bone vy. Friday, Mo., 167 S. W. 
599. 

75. Principal and Agent—Receipt of Bene- 
fits.—-A vendor of land, who received the bene- 
fits of the false and fraudulent representations 
of his agent to induce the purchaser to pay a 
higher price than he would otherwise have paid, 
was liable to the purchaser.—Isenbeck v. Bur- 
roughs, Mass., 105 N. E. 5965. 


78.——Scope of Agency.—The power of an 
agent to borrow money for his principal is not 
within the scope of the agent’s authority, un- 
less granted by express terms, or indispensable 
to the powers conferred upon the agent, or ap- 
proved by the principal in a long course of deal- 
ings.—Williams v. Dugan, Mass., 105 N. E. 615. 

77.——Principal and Surety.—A bond, indem- 
nifving a surety on a contractor's bond, saving 
harmless the owner from any liens for work or 
material, does not require the surety thereon 
to incur expenses of actions on liens and claims: 
but, if satisfied that a claim is correct, he may 
pay it, and recover from a co-surety a contribu- 
tion Sinclair v. Wismann, Mo., 167 S. W. 580. 

78. Sales—Acceptance.—Where a seller of 
personal property delivers an amount in ex- 
cess of that bought or contracted for, the seller, 
if he accepts the excess, must pay its reason- 
able value.—Mercier v. James Murchie’s Sons 
Co., Me., 90 Atl. 722. 

79.———-Burden of Proof.—To recover for a 
breach of a contract for the sale of flour, plain- 
tiff has the burden of proving the price at 
which, at the time of the breach, the amount 
and grade of flour specified by the contract 
could have been sold at the place of delivery. 
Stephenson y. Jebeles & Colias Confectionery 
Co., Ala., 65 So. 314. 
80. -Election of temedies.—In case of 
bteach of warranty in a sale of specific chattels, 
unaccompanied by an agreement to rescind, the 
buyer's remedy is to retain the property and 
sue for the breach, or by way of counterclaim 
when sued for the price.—J. I. Case Threshing 
Mach. Co. vy. Badger, Ind., 105 N. E. 576. 

81.—-—Election of Remedy.—Where goods de- 
livered were not as warranted, the btver, after 
acceptance and payment of the purchase price, 
may bring an action for breach of warranty.— 
Thompson y. O. A. Crenshaw Grain Co., Ark., 
147 S. W. 699. 


82.——-Material Representation.—A._ statement 
of value of machinery sold is not ordinarily a 

















material representation which, if false, will de- 
feat a contract of sale—A. S. Cameron Steam 
Pump Works v. Lubbock Light & Ice Co., Tex.. 
167 S. W. 256. 


83. Velegraphs and Telephones—Commerce.— 
Telegraph and telephone companies are instru- 
ments of commerce, and are common carriers of 
news.—Western Union Telegraph Co. v. Flan- 
nangan, Ark., 167 S. W. 701. 

84. Intentional Injury.—The failure of a 
telegraph company’s agent to deliver a mes- 
sage to the operator for transmission was not 
reckless, willful] or intentional, where he simply 
forgot the message, which was a request to 
meet the sender with a rig as his child was sick. 
—Stark v. Western Union Telegraph Co., Miss., 
65 So. 279. 

85. Trusts—Contingent Interest.—Where tes- 
tatrix devised all her property to her husband 
in trust for her children, giving him full control 
thereof until each child should become 21 years 
of age, when it should be distributed equally 
among those living, a child held not to have 
such an interest as could be subjected to his 
debts by a creditor.—Mitchell v. Choctaw Bank, 
Miss., 65 So. 278. 

86. Parol Agreement.—An enforceable trust 
may be established by the parol agreement of a 








_ father to hold in trust for his daughter the 


legal title to property purchased in part with 
money given to her as an advancement out of 
his estate.—Erdman vy. Kenney, Ky., 167 S. W. 
685. 

87. Uses and Trusts.—Under the statute of 
uses and trusts and the statute of frauds, equity 
will not enforce an express trust created by 
parol, in the absence of any fraud prior to or 
contemporaneous with the creation of the trust 
by parol.—Ferguson y. Robinson, Mo., 167 S. W. 
447. 

88. Vendor and Purchaser—Laches.—Fraud 
in an agreement collateral to a transfer of real- 
ty affords no ground for relief, to the grantee, 
where he took no action for over four years 
after discovery of the fraud, and did not then 
offer to restore the realty.—Seeck v. Jakel, Ore., 
141 Pac. 211. 


89. Waters and Water Courses Sstoppel. 
—Where landowner, with full knowledge of de- 
fects in assessments, levied against his land 
by an irrigation district, remained silent and 
acquiesced in the expenditure of a fund derived 
from a sale of district bonds, he was estopped 
to object to such assessments.—Page v. Oneida 
Irr. Dist., Idaho, 141 Pac. 238. 

90. Wills—Attestation—A will not sub- 
scribed by the number of witnesses required by 
law is a nullity.—Morris v. Abney, La., 65 So. 


315. 


91.——Power of Appointment.—The power of 
appointment, given by a will devising the resid- 
uary estate in trust to pay the income to a son 
of testator and at his death to pay over as he 
may by last will direct and in default of a will 
to his heirs at law, is a general one, which the 
son might exercise in favor of creditors.—Mon- 
tague v. Silsbee, Mass., 105 N. E. 611. 

92. Subscription. — The subscription by 
testatrix of her name after the attestation 
clause is a signing “at the end of the will” 
within the meaning of the statute.—In re Kunk- 
ler’s Will, 147 N. Y. Supp. 1094. 

93.——Undue Influence.—Evidence that a de- 
visee’s husband telephoned for an attorney to 
draw testatrix’s will, without evidence that the 
devisee in any way superintended its prepara- 
tion, the attorney having prepared it in accord- 
ance with instructions he had previously re- 
ceived from testatrix, held insufficient to impose 
on the devisee the burden of negativinge undue 
influence.—Yahr v. Hynes, Ky., 167 S. W. 680. 


94. Work and Labor—Voluntary Service.— 
Where a party voluntarily does not act or ren- 
ders services with no intention of charging 
therefor, or understanding that the other party 
should pay, he cannot recover compensation. 
even though the parties are strangers between 
whom no family relation exists.—Wood v. Lewis’ 
Estate, Mo., 167 S. W. 666. 























